Vouume II APRIL, 1916 NUMBER 2 
Part 2 
BULLETIN 
OF 


THE AMERICAN ASSOCIATION 
OF UNIVERSITY PROFESSORS 


REPORTS OF COMMITTEES 


CONCERNING 


CHARGES OF VIOLATION OF ACADEMIC 
FREEDOM AT THE UNIVERSITY 
| OF COLORADO 


AND AT 


"WESLEYAN UNIVERSITY 





VoLuME II APRIL, 1916 NuMBER 2 
Part 2 


BULLETIN 


OF 


THE AMERICAN ASSOCIATION 
OF UNIVERSITY PROFESSORS 


REPORTS OF COMMITTEES 


CONCERNING 


CHARGES OF VIOLATION OF ACADEMIC 
FREEDOM AT THE UNIVERSITY 
OF COLORADO 


AND AT 


WESLEYAN UNIVERSITY 





CONTENTS 


Pace 
Report or Commrrres or Inquiry CoNCERNING CHARGES 
oF VIOLATION or ACADEMIC FREEDOM AT THE UNI- 
PHRGIEYAGE COLORADO... . 2.460) ds. pales lobe es 1 [45] 
ee ee Omer 3 [47] 
PSUEAMIN AE Ce OTS es fs Ueyracs fs cu hoc ee lols 
FINDINGS ON THE MAIN CHARGE.............. ..... 14 [58] 
FINDINGS ON THE CONVERSATION or May 7......... 19 [63] 
DUMMABYEOR PINDINGS 5.0. 6.000 cnc sccss sc cies. ce 34 [78] 
AABPENDED JJOCUMENTS: . ss ok $4 vc wos oh ecececcewwacn 36 [80] 
SUMMARY Report of THE CoMMITTEE ON ACADEMIC FREE- 
DOM AND AcADEMIC TENURE ON THE CASE OF PRo- 
FESSOR WILLARD C. FisHeR or WESLEYAN UNIVER- 
ER VAR Eerie Pes nd So eee Pe eS rg ANd sant 73 [117] 


Page numbers in brackets are continuous with the pagination of 
Bulletin, Vol. I, No. 1, and are designed to facilitate the binding, in one 
volume, of the General Report on Academic Freedom and subsequent 
reports of committees of inquiry appointed in 1915. Copies of Bulletin 
or of separate reports may be had at 25 cents each by addressing the 
Secretary, 491 Boylston Street, Boston. 





REPORT OF THE COMMITTEE 
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INTRODUCTION 


On June 17, 1915, in an open letter,* Prof. James H. 
Brewster brought against the University of Colorado 
charges of improper conduct amounting, under the facts 
alleged, to a serious breach of academic freedom. Pro- 
fessor Brewster had been a teacher of law in that Univer- 
sity during the academic year 1914-15 and was not re- 
appointed for the ensuing year. He charged that, while 
he had had in law an appointment for the year 1914-15 
only, he had been led by the dean of the Colorado Univer- 
sity Law School to expect to be continued in the faculty at 
least for the year 1915-16, but that in May, 1915, he was 
informed that he would not be reappointed; that this failure 
to reappoint, in view of the admission of the President of 
the University that Mr. Brewster had performed his teach- 
ing duties with “eminent satisfaction,” was practically a 
dismissal; and that “‘the only causes for this dismissal are 
the facts that I testified to the truth before the Commis- 
sion on Industrial Relations (December 7 and 8, 1914) and 
that I appeared as Counsel for the Miners’ Union before a 
Congressional Committee in February and March, 1914.” 

Mr. Brewster further charged that on May 7, 1915, when 
he called upon the President of the University, Dr. Livings- 
ton Farrand, and showed him a telegram from Chairman 
Walsh, of the United States Commission on Industrial Rela- 
tions, asking him, Brewster, to come to Washington for a 
second appearance as a witness before that Commission, the 
President of the University declared that if he complied 
with Walsh’s request, his connection with the University 
must cease at once—that is, before the expiration of the then 
current university session. 

In a letter{ replying to. these charges, dated July 5, and 
published in several Colorado newspapers on July 7 and 8, 


* Appended Document A. 


Appended Document B. 
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President Farrand categorically denied that he had made 
the statement attributed to him, and asserted that the non- 
reappointment of Professor Brewster came as a consequence 
of the normal working out of a plan for the reorganization of 
the Law School which had been entertained by the adminis- 
tration even prior to the original appointment of Professor 
Brewster in September, 1914. 

On July 8, 1915, Professor Brewster published a counter- 
reply,* adhering to his former charges and asserting that 
President Farrand’s memory was ‘‘strangely defective” as 
to the alleged incident of May 7. The charges of Professor 
Brewster, soon after their publication, came to the atten- 
tion of Prof. John Dewey, President of the American Asso- 
ciation of University Professors, who on July 3 addressed a 
letter of inquiry to former Governor E. M. Ammons, of 
Colorado, who was charged by Professor Brewster with 
having demanded, while governor, the latter’s dismissal 
in December, 1914, immediately after Professor Brewster’s 
testimony as a subpoenaed witness before the Industrial 
Commission at its sittings in Denver on December 7 and 8. 
That the Governor did urge this dismissal is admitted by 
President Farrand. This incident will be discussed later. 
Under date of July 7, Governor Ammons replied in a manner 
intended to clear the University of the charges made against 
it, but the contents of his letter aroused rather than allayed 
suspicion. On July 8, Mr. John R. Commons, of the Com- 
mission on Industrial Relations addressed to President Dewey 
a letter in which he expressed the hope that the American 
Association of University Professors would investigate the 
case. On the next day, President Livingston Farrand 
wrote to President Dewey saying: 


A situation has arisen here to which I find considerable inac- 
curate publicity has been given. As it seems to touch upon the 
general question of academic freedom, I am writing to you as 
President of the Association of University Professors to invite such 
investigation of the matter as may seem best to you. 


* Appended Document C. 
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I do not wish to lay undue stress on the case but I am very 
sensitive about the imputation that academic freedom is in any 
way inhibited in this University and naturally deprecate any 
impression going abroad which is not warranted by facts. 

If consistent with the purposes of your Association, I would 
accordingly appreciate a thorough investigation of the situation. 


At about the same time Prof. A. O. Lovejoy, Secretary of 
this Association, met Professor Brewster in Chicago, and the 
latter manifested a willingness to have his charges inves- 
tigated. 

The facts alleged by Professor Brewster seemed to the 
Association’s General Committee on Academic Freedom to 
constitute, if established, a violation of academic freedom 
of peculiar gravity; while it seemed equally evident that if, 
on the other hand, the charges were without foundation, it — 
was due the administrative authorities of the institution 
that, after investigation of the case by an impartial body, 
they should be publicly exonerated from an imputation so 
injurious not only to themselves but also to the Univer- 
sity. It was in these circumstances that the Committee 
of Fifteen decided to authorize an investigation. Secre- 
tary Lovejoy was requested to take preliminary measures 
for securing further evidence, and later a sub-committee of 
five was selected to complete the investigation and prepare 
areport thereon. The membership of this sub-committee 
was completed in the first week of October, 1915, and con- 
sisted of D. O. McGovney, Professor of Law at the Univer- 
sity of Missouri, Chairman; Percy Bordwell, Professor of 
Law at the State University of Iowa; E. H. Hollands, Pro- 
fessor of Philosophy at the University of Kansas; J. E. Le- 
Rossignol, Professor of Economics at the University of 
Nebraska; and A. O. Lovejoy, Professor of Philosophy at 
the Johns Hopkins University. 

The investigation was conducted by correspondence, 
supplemented by personal interviews between Mr. Lovejoy, 
Messrs. Brewster, Farrand and others at the University of 
Colorado on September 29, and by personal appearance of 
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Professor Brewster before Chairman McGovney, at Co- 
lumbia, Missouri, on November 14 and 15. As a result 
of this investigation the sub-committee submits the report 
following. 


REPORT OF THE COMMITTEE OF INQUIRY* 
PRELIMINARY FACTS 


Before entering upon the discussion of the conflicting 
evidence, it is necessary to state briefly some unquestioned 
facts explanatory of the evidence, and to disclose the atmos- 
phere of the situation in which the wrongful acts are alleged 
to have occurred. 

Prof. James H. Brewster, who prior to 1910 had been a 
professor of law in high standing at the University of Mich- 
igan, was in that year compelled on account of his health 
to remove to Colorado. He became a resident of Boulder, 
the seat of the University, purchasing a house there. While 
the Colorado strike which broke out in 1913 was in progress, 
Professor Brewster, much recovered in health, acted on a 
committee selected by the miners at the request of Gover- 
nor Ammons to investigate and report whether the facts 
justified certain charges that had been made of gross abuses 
and illegal acts of militia in two southern counties where 
the strike and its attendant violence were occurring. In 
1914, before his appointment to the law faculty, Mr. Brew- 
ster also acted as counsel for the Unions before a Congres- 
sional Committee which made an investigation of the strike. 

A few weeks before the opening of the University of Colo- 
rado for the year 1914-15 occurred the death of Prof. Wil- 
liam H. Pease, a member of the law faculty. In order to 
fill the vacancy thus suddenly occurring, President Far- 
rand authorized the Dean of the Law School, John D. 
Fleming, to engage Professor Brewster, and the latter began 

* Appended to this report are copies of the original charges of Professor 
Brewster, President Farrand’s reply, Professor Brewster’s counter-reply, 
his sworn statement relating to the same facts, questionaries submitted to 
the President of the University and the Dean of the Law School, with re- 
plies thereto, and\ the other principal evidential documents. The papers 


printed, however, constitute, in quantity, only a small part of the material 
examined by the Committee before reaching its findings. 
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teaching in the middle of September, 1914. On October 
23, 1914, President Farrand, by letter, notified Mr. Brewster 
of the ratification of his appointment as ‘‘ Acting Professor 
of Law in the University of Colorado for the academic year 
1914-15.” It may be noted here that Professor Brewster 
contended before the committee that the preliminary nego- 
tiation did not bring home to him that his appointment was 
to be of this temporary character, and he stated that this 
notice of October 23 surprised him, but that he took no ac- 
tion with reference to it. The evidence in this connection 
will be discussed later. It is admitted by President Far- 
rand and Dean Fleming that Professor’s Brewster’s teach- 
ing was entirely satisfactory. 

Being subpoenaed as a witness, Mr. Brewster testified on 
December 7 and 8, 1914, before the Commission on Indus- 
trial Relations at its sittings in Denver. This was the only 
occasion upon which Professor Brewster made any public 
utterance with reference to the industrial situation between 
the time of his appointment to the law faculty and the fol- 
lowing May, when, as is admitted by all, his non-reappoint- 
ment had been definitely determined upon. It should be 
added that the testimony of students in his law classes is 
that Professor Brewster in the class room adhered strictly 
to the subjects he was teaching and made no allusions what- 
soever to industrial questions. The courses that he was 
teaching did not in any way involve the issues that were 
then agitating Colorado. Immediately after Professor 
Brewster’s testifying in December he was abusively at- 
tacked by several Colorado newspapers in unrestrained 
language and with the most unreasonable distortion and 
exaggeration of the tenor of his testimony. According to 
the testimony of President Farrand, E. M. Ammons, then 
Governor of Colorado, called up President Farrand by 
telephone soon after Mr. Brewster’s appearance before the 
Commission in Denver, and urged the immediate dismissal 
of Professor Brewster because of his testimony. President 
Farrand says: 
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Governor Ammons called me on the telephone and made strong 
objections to the character of Mr. Brewster’s testimony. He re- 
garded it as most unfortunate that any one connected with the 
University should make such statements as Mr. Brewster had made 
and urged that his services should be dispensed with. . . . . 

In reply to Governor Ammons, I stated that while I had not 
seen a transcript of Mr. Brewster’s testimony, I did not regard it 
as possible that anything which he might have said would be a 
matter for academic discipline. I reminded Governor Ammons 
that the discharge of a member of a university faculty for any- 
thing which he might say in his capacity as a citizen was a very 
serious matter and that the preservation of academic freedom was 
one of the first responsibilities of any university. I said further 
that, while I would naturally take occasion to read Mr. Brewster’s 
testimony, I had no idea that it would contain any matter which 
could call for action by the Board of Regents of the University. 


In a letter to Mr. Lovejoy, dated August 25, 1915, Mr. 
Brewster says: 


On the first issue, arising from Governor Ammons’ demand in 
December for my removal, it is true that Dr. Farrand’s conduct 
was in the interest of academic freedom. Later developments 
altered his attitude. 


It is clear, therefore, that on this occasion President 
Farrand took a strong and dignified stand in support of the 
principle of academic freedom, and of the civic rights of the 
professors of the University of Colorado; and that his action 
in the matter was such as should be followed by all state 
university executives in similar circumstances. 

A short time after this telephone conversation between 
the President of the University and the Governor, the Pres- 
ident related to Mr. Brewster what had occurred. About 
this time some rumors of the incident appeared in the Colo- 
rado newspapers. How it leaked out is not definitely known 
except that it was not through Mr. Brewster, who declined, 
when interviewed, to make any statement about it. Noth- 
ing further relative to the matter under investigation oc- 
curred until late in the spring of 1915, except that in the 
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meantime Dean John D. Fleming discussed with Mr. 
Brewster casually from time to time matters incident to 
Mr. Brewster’s work in the law school for the ‘‘next year.”’ 

Long before Mr. Brewster’s appointment in September, 
1914, the will of Lucinda Thomson, containing a bequest 
of about $70,000 to the University for the use of the Law 
School had been probated. For reasons not relevant here, 
it remained long uncertain at what time the executors 
would pay this bequest. In March, 1915, the authorities 
of the University were informed that this bequest would be 
paid perhaps in May, or at least before the opening of the 
session of 1915-16. At the meeting of the Board of Regents 
on April 30, 1915, a plan for the “reorganization” of the 
_Law School, recommended by Dean Fleming and President 
Farrand, was informally approved by the Board. Pres- 
ident Farrand and Dean Fleming have testified that before 
Professor Brewster’s original appointment they had already 
conceived bringing about this ‘‘reorganization”’ as soon as 
the Thomson bequest should be paid; and Mr. Brewster 
admits having had knowledge that some ‘“‘reorganization”’ 
was contemplated, upon this contingency, though he denies 
that he was informed that the character of this ‘“‘reorganiza- 
tion’ was such as to exclude him. Down to May 7, Professor 
Brewster remained in ignorance of the fact that the payment 
of the bequest was soon to be made and in ignorance of the 
action of the Dean, President and Board of Regents on April 
30 for the immediate realization of this ‘‘reorganization.” 

Thus the matter stood on May 7, 1915, when Mr. Brewster 
received the telegram from Chairman Walsh of the Com- 
mission on Industrial Relations, asking him to appear in 
Washington not later than May 17 to testify on certain 
matters which Chairman Walsh deemed of great impor- 
tance. About eight o’clock on the evening of May 7, Mr. 
Brewster called at President Farrand’s residence to show 
him this telegram because, as Mr. Brewster says, the violent 
criticisms evoked by his former testimony suggested that 
he should obtain President Farrand’s view before deciding 
to go to Washington. 
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President Farrand read Walsh’s telegram carefully and a 
brief conversation ensued. The statements of Professor 
Brewster and of President Farrand as to what was said in 
the course of this conversation present a direct conflict with 
respect to the principal matters at issue. Mr. Brewster 
says that immediately after reading the telegram, President 
Farrand said in substance that it presented a matter for 
Mr. Brewster to decide personally, but that if he did go to 
Washington, his connection with the University must cease 
at once. President Farrand categorically denies having 
made this statement. President Farrand adds in his pub- 
lished statement of July 5: 


What I told Mr. Brewster was that if he decided to appear in 
Washington, I thought it would be wise to issue a statement indi- 
cating the fact that his connection with the University was a 
temporary one and that it would naturally terminate at the end 
of the current academic year. 


Both are agreed that at the conclusion of the conversa- 
tion President Farrand said in substance that if Mr. 
Brewster decided not to go to Washington, his not going 
must not be construed as putting the University under any 
obligation to reappoint him. In his deposition of October 
16, 1916 (Appended Document F), President Farrand further 
said in reply to question 12: 


Toward the end of the conversation, I stated that if he declined 
to go to Washington, it must not be construed as affecting in any 
way the plans for reorganizing the School of Law. 


Question 15 was, ‘‘Will President Farrand state specifi- 
cally whether, on May 7, he used to Mr. Brewster the follow- 
ing language or any language of equivalent import: ‘‘ Your 
remaining at work (i.e., not going to Washington) must not 
be construed as putting the University under obligations 
to reappoint you.”’ To this President Farrand replied, 
“As stated insmy reply to Question 12, I used such language 
or its equivalent.’”’ Mr. Brewster’s version of this state- 
ment is that President Farrand said in substance, “That if 
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I remained, the University must be considered as under no 
obligation to reappoint me, immediately. adding that a re- 
organization of the Law School was contemplated. His 
words were very few on both these points.” 

Professor Brewster asserts that the only information or 
intimation relative to any decision not to reappoint him in 
any event came at the close of this brief conversation and 
was conveyed exclusively by the words just quoted; and, 
further, that this was the only allusion in the conversation 
of May 7 to the proposed reorganization. On the other 
hand, President Farrand deposes (under date of October 
16): . 


I remember distinctly, that after reading the telegram care- 
fully, I stated that the question of his going was one for him to 
decide but that before discussing the matter further I wished him 
to know exactly what the Regents had in mind with regard to the 
School of Law and their plans for its reorganization. I then told 
him in some detail the plans approved by the Regents at their 
meeting a week previous. I stated that this plan did not involve 
inviting Mr. Brewster to continue in the service of the University 
beyond the end of that academic year: I told him that we ap- 
preciated his faithful and efficient service during the year. I 
stated that I regarded it as a prime consideration that the perma- 
nent incumbent of the chair vacated by the death of Professor 
Pease should be a young and vigorous man, and in this opinion 
the Dean.and Board of Regents concurred. I further stated that 
we should proceed actively to find an available man for that 
chair. The conversation then turned to the question of Mr. 
Brewster’s acceptance or declination of the invitation to go to 
Washington. 


Recurring to admitted facts as to this conversation of 
May 7: reference was made in the course of it to the possible 
loss of time to the students resulting from Mr. Brewster’s 
absence in Washington. Dean Fleming states to the com- 
mittee that he regarded such absence as a serious matter, 
coming as it would so late in the year. It should be noted, 
however, that President Farrand says: 
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Mr. Brewster felt that his work could be provided for without 
serious detriment to his classes and I did not lay much stress in 
our conversation upon that point. 


It is admitted by President Farrand that he told Professor 
Brewster during this conversation that he regarded the 
publicity which had attended Mr. Brewster’s testimony as 
detrimental in its effects upon the University and that he 
(President Farrand) had found Mr. Brewster an obstacle, 
(a ‘“‘very great obstacle,” according to Mr. Brewster’s ver- 
sion) in the University’s dealing with the Appropriation 
Committee of the legislature in January, 1915. Another 
fact about which there is no contention is that this conver- 
sation on May 7 wasa hurried one. President Farrand was 
on the point of going out for an evening engagement; the 
parties remained seated but a few minutes and the con- 
cluding remarks were made while they were walking towards 
the door, in the course of Mr. Brewster’s departure. 

Mr. Brewster decided not to go to Washington and so 
telegraphed Chairman Walsh on May 8, saying: 


Regret exceedingly duty to University prevents compliance 
your request. My appearance b2fore Commission in December 
embarrassed University before legislative appropriation commit- 
tee. Am in honor bound to complete year’s work without fur- 
ther embarrassment . . . . (Appended Document G). 


On May 21, by arrangement, Mr. Brewster met President 
Farrand at the latter’s office and in a conversation then had, 
lasting about an hour, a disagreement developed as to what 
had been said on May 7. The evidence of this conversation 
of May 21 before the committee consists of a five page type- 
written memorandum made by Professor Brewster on the 
same or the following day. This memorandum discloses 
that President Farrand took on May 21 substantially the 
same position with reference to what he had said on May 7 
that he has subsequently taken by his statements to the 
public and to this committee. 


FINDINGS OF THE COMMITTEE 
I. On the Main Charge 


The committee finds that the evidence before it does not 
sustain the main charge; it finds that the actuating motive 
of the President and Board of Regents of the University 
of Colorado in determining not to renew Professor Brew- 
ster’s appointment was not his action during the strike, nor 
his attitude on industrial questions. 

Sufficient proof of the untenability of this charge is, in 
the committee’s opinion, found in the consistent testimony of 
President Farrand, corroborated by the clear and positive 
statements of John D. Fleming, Dean of the Law School, 
and of B. R. Hellems, Dean of the College of Liberal Arts. 
From this evidence it appears that prior to Mr. Brewster’s 
appointment to the faculty a plan was definitely in the minds 
of the President and the Dean of the Law School to “‘re- 
organize’ the school so soon as the Thomson bequest 
should become available; that it was from the beginning 
a definite part of this plan to fill new positions or vacan- 
cies by the appointment of young and vigorous men; that 
at the time of Professor Pease’s death this plan was defi- 
nitely in mind, but could not be realized immediately be- 
cause it was then entirely uncertain when the bequest was 
to be paid; that in consequence the President and Dean 
agreed to ask Mr. Brewster to step in temporarily to help 
out; that President Farrand and Dean Fleming both believed 
that Mr. Brewster understood the temporary character of 
the employment he was accepting, though it is not claimed 
by them that Professor Brewster knew that the reason he 
was not then given a permanent appointment was that he 
was not so young a man as they desired; that finally, when 
they learned in March, 1915, that the Thomson bequest 
would be available for the year 1915-16, they decided to 
set about at once realizing their previous plan, and Pro- 
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fessor Brewster accordingly was not considered for reap- 
pointment. (Statements of John D. Fleming, Appended 
Documents I, J, K; of B. R. Hellems, Document L; and 
of Livingston Farrand, Documents F and M.) 

The negotiations with Professor Brewster leading to his 
accepting a position in September, 1914, were conducted 
by Dean Fleming, and were oral, with the exception of 
three letters, two from Fleming to Brewster and one from 
Brewster in reply, the latter then being away on a fishing 
trip. Those letters in terms were only tentative, and re- 
sulted, as they were intended, in Brewster’s taking up the 
actual negotiations upon his return to Boulder. While it 
is a little remarkable that letters written even merely to 
enquire whether the person addressed would consider a 
position in a law school are not more explicit as to the char- 
acter of the position, the fact remains that the expressions 
of these letters are, in the opinion of a majority of the com- 
mittee, equally consistent with a temporary or permanent 
appointment, and consequently do not negative Dean 
Fleming’s statement that he sought Brewster for temporary 
employment. One member of the committee believes that 
these letters tend slightly more towards indicating that tem- 
porary appointment was intended; but all concur, on the 
other hand, in holding that they do not expressly preclude 
Professor Brewster’s having understood that permanent 
employment was intended. 

Speaking with reference to the oral negotiation which 
took place after Brewster’s return to Boulder, Dean Flem- 
ing in his statement of November 10, 1915 says: “At this 
time, I distinctly told Professor Brewster that any arrange- 
ment was to be considered but temporary.’’ Also in answer 
to the question: ‘“‘What contingencies did you then have in 
mind that might terminate his (Brewster’s) relationship 
with the University?” Mr. Fleming replied, 


What I conceived to be Professor Brewster’s delicate state of 
health was probably uppermost in my mind as controlling not only 
the duration of his employment but his hours of labor and char- 


16 AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS [60] 


acter of his work. Besides, I kept continually before me the pros- 
pect of the payment of the Thomson bequest and probable thor- 
ough reorganization of our law faculty with full professors upon 
full time throughout. 


In explanation of this allusion to ‘‘hours of labor,” it may 
be said that Professor Pease had been carrying what in most 
good law schools would be regarded as an inordinate amount 
of work, and that Professor Brewster was willing to under- 
take only a part of it. The amount of teaching which Mr. 
Brewster did undertake is regarded by a dozen or more good 
law schools in the United States as the maximum to be ex- 
pected of a law professor giving his whole time to the school; 
but accustomed as Dean Fleming himself was to teach much 
more, and in view of the amount theretofore carried by other 
teachers in the Colorado University Law School, it evidently 
was natural that Dean Fleming should feel that on the face 
of it the appointment was not a normal one, while Professor 
Brewster who had been accustomed to a different standard 
might well have drawn no such inference from this fact. 
A less ambiguous indication that the authorities did not re- 
gard Mr. Brewster’s position as a regular professorial one 
is the fact that the salary agreed upon for Mr. Brewster was 
small, being much less than Mr. Fleming’s, less almost in 
the proportion that his teaching hours were less. 

It is unnecessary, however, for the committee to attempt to 
ascertain more definitely the correctness of either party’s 
interpretation of this negotiation, because on October 22 
the Board of Regents ratified the appointment of Mr. 
Brewster as ‘‘ Acting Professor,” and under date of October 
23, President Farrand notified him, as stated above, that 
he had been appointed ‘‘acting professor for the academic 
year 1914-15.” Thus the understanding of the authori- 
ties of the University as to the terms of Mr. Brewster’s ap- 
pointment were clearly brought to his notice within six or 
seven weeks after he began teaching, and this at a time when 
nothing whatever had occurred to suggest any change of 
mind on the part of those authorities. 
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The apparent contradiction in Dean Fleming’s position, 
involved in the references which he made, in conversation 
from time to time with Professor Brewster even as late as 
the spring of 1915, to Professor Brewster’s work ‘‘the next 
year,” meaning the year 1915-16, disappears with Mr. 
Fleming’s explanation that these references were made be- 
fore he learned that the Thomson bequest would be paid 
sosoon. Dean Fleming says: ‘‘I had resolved to recommend 
that Professor Brewster be invited to continue his work, if 
we did not come into the enjoyment of our bequest so as to 
make it available for ‘next year’.’”’ President Farrand also 
says, 


While hoping that the vacancy which Mr. Brewster was filling 
in part might be permanently supplied before the beginning of 
the academic year 1915-16, I did not press vigorously in the mat- 
ter until March 1915. Up to that time, I should not have been 
greatly concerned if the temporary arrangement in force during 
the year 1914-15 had been continued for another year, and I 
have no doubt, had such a course been necessary, that Messrs. 
Brewster, Moorhead and Folsom would have been asked to con- 
tinue their temporary services until permanent appointments 
should be made. 


It is, then, in the committee’s opinion, established that 
Professor Brewster’s position in the University during the 
academic year 1914-15 was essentially that of a temporary 
substitute; and that plans formed and expressed by the 
President of the University prior to Mr. Brewster’s appoint- 
ment, with reference to the eventual constitution of the law 
faculty, account sufficiently for the President’s decision not 
to recommend that Mr. Brewster be elected to a permanent 
professorship. Moreover, in spite of Mr. Brewster’s suc- 
cess in his teaching in Colorado and elsewhere, it was, in, 
the committee’s opinion, wholly natural that the Univer- 
sity authorities, having a long-anticipated opportunity to 
fill an important position (in a law school having a relatively 
small faculty to do its work) should have thought it inex- 
pedient to select for this position a man nearly fifty-nine 
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years of age, who was (rightly or otherwise) believed to be 
in somewhat delicate health. Even if the-committee did 
not have before it President Farrand’s sworn declaration 
that his decision against reappointment was not actuated 
by the motives which Mr. Brewster alleges, it would deem 
it unjustifiable to impute improper motives in order to ac- 
count for a decision which can be adequately accounted for 
upon other and legitimate grounds. 

The only specific evidence introduced by Mr. Brewster 
in support of his charge respecting the motivesof the Univer- 
sity authorities is contained in the following letter, under 
date of November 4, 1915: 


Dear Mr. Lovesoy: I have just now been told the following, 
which seems quite material. Henry O. Andrew, a lawyer of this 
City, tells me this, and says I may quote him. During the trial 
of a case here in June last in which the University was interested, 
Edwin H. Park, a lawyer of Denver, representing the University 
in the case, had a conversation with Andrew substantially as 
follows: 

Park: “I see Brewster is making a kick.” 

AnpreEw: “Well, he’s lost his position, hasn’t he?’ 

Park: “Yes, and we got him. He criticised Judge Hillyer re- 
cently. But the matter was fixed long before that; you know I’m 
on the Advisory Committee of the University.’’* 

I did not criticize Judge Hillyer till the latter part of May, 
and after my second talk with Farrand. 

Judge Hillyer was afterwards barred by our Supreme Court 
from trying any of the former strikers—so my criticisms of him 
were sustained. 

Sincerely yours, 
James H. BREWSTER. 


Mr. Edwin H. Park, referred to in the above, is not to be 
confused with Mr. Clifford C. Parks. The latter became 
a member of the Board of Regents in January, 1915, and is 
mentioned in Mr. Brewster’s first published charges. The 
former was a member of the University Advisory Committee, 


* The Committee is subsequently in receipt of an affidavit from Mr. 
Andrew, confirming this report of the conversation in question. 
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which is little more than a list of names of forty or fifty 
prominent citizens of the State whose influence the Uni- 
versity seeks to enlist in its behalf and whose designation is 
mainly honorary. 

The evidence afforded by this conversation, taken at its 
face value, goes only to show the attitude and belief of a 
single individual very slightly connected with the Univer- 
sity administration, and is insufficient to countervail the 
general tendency of the evidence as a whole. 

In view of all the foregoing considerations, it appears to 
the committee that the authorities of the University of 
Colorado are clearly exonerated from the main charge. 


II. On the Conversation of May 7 


In order to understand the state of mind of Professor 
Brewster at the time of this conversation, it should be 
noted that the ‘younger man idea” was never broached to 
Professor Brewster prior to the intimation of it by Presi- 
dent Farrand on this occasion. Dean Fleming in answer 
to the question, ‘‘Did you ever tell Professor Brewster that 
a reorganization of the law school was intended to be effec- 
tuated when the Thomson bequest was paid, and particu- 
larly, did you ever intimate to him that he would have no 
place in that reorganization?” replied: ‘“‘Yes, in my first 
interview with him, when his aid was first solicited, and 
afterward frequently whenever the Thomson bequest was 
under discussion the reorganization was mentioned and 
emphasized. I did not, however, tell him that he was not 
to have a place. I thought he knew this or could reason- 
_ably infer it from the circumstances and all that had been 
previously said.” 

When it is considered that Professor Brewster had during 
the year 1913-14 stood up well under rather arduous pro- 
fessional services and was informed by his physician that 
he was then free from the disease which had brought him to 
Colorado; when it is considered that he performed a com- 
monly accepted amount of teaching with energy and success 
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according to the testimony of the students, and to the ad- 
mitted satisfaction of the President of the University; and 
when it is considered that he took a just pride in the reputa- 
tion that he had attained for successful work in the law de- 
partment of the University of Michigan: it does not appear 
that Mr. Brewster would have been unjustified in not in- 
ferring—even from emphasized statements about reorgan- 
ization—that he was not to be a part of the faculty there- 
under. It should be noted that at the time of his original 
appointment, Mr. Brewster was fifty-eight years of age and 
had seven years of service before him, according to the low- 
est age of retirement in vogue in American universities. In 
short, the statement of Professor Brewster that he was led 
by the references of Dean. Fleming to his work for the next 
year to expect to be reappointed, and that he was greatly 
surprised to learn the contrary in May, seems entirely 
reasonable. 

It is apparent that each of the parties to the conversa- 
tion of May 7 came together with minds uninformed as to 
the content of the other’s, on points material to the matters 
allezed to have been said in the course of it. President 
Farrand was probably not aware of Mr. Brewster’s definite 
expectation of reappointment, for he did not know of the 
Dean’s reference to ‘‘next year.” President Farrand doubt- 
less believed that Mr. Brewster still had in mind the dis- 
‘tinctly temporary character of the appointment, as notified 
in the President’s letter of October 23. Whatever conjec- 
ture there may be in the above, there is none whatever in 
the significant facts that President Farrand knew and Pro- 
fessor Brewster did not know that the Thomson bequest 
was to be paid soon, that the President and Dean had for- 
mulated a plan for the prompt realization of the intended 
reorganization, that this plan had been informally approved 
by the Board of Regents on April 30, a week before, and 
that it had been informally but definitely decided that Mr. 
Brewster was not to be retained. 

Another element that made pregnant with danger of mis- 
understandings the coming together of these two men at 
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this juncture, for conversation which must necessarily touch 
in some way upon Mr. Brewster’s relations to the Univer- 
sity and at the same time upon his relations to the indus- 
trial controversy, was the atmosphere of intense partisan- 
ship, of suspicion and resentment throughout the state, and 
the widespread belief that improper influences were being 
brought to bear in all directions. Mr. Brewster’s testi- 
mony in December had been favorable to the strikers, and 
was resented by the operators and their friends. It was 
mainly the newspapers supporting the operators who abu- 
sively attacked Mr. Brewster. Some of these same news- 
papers defended the so-called ‘‘dismissal” after it became 
known, and many of them assumed that the reason for it 
was Mr. Brewster’s activity in the industrial controversy. 
“In January, also,” says Mr. Brewster, ‘‘two new members 
of the University Board of Regents took office. One of 
these new Regents is Clifford C. Parks, who will not deny 
that he is a stockholder in the Rocky Mountain Fuel Com- 
pany, one of the three coal companies chiefly involved in 
the strike. Mr. Parks is a man of great influence, wealth, 
and political prominence, and his antipathy to the Miners’ 
Union is well known.’”’ With the truth of these averments 
the committee is not concerned; the citation is introduced 
here solely to show the apprehensions of Mr. Brewster. 

Mr. Farrand says that he found Mr. Brewster an ‘‘ob- 
stacle” in his dealings in January with the Appropriations 
Committee in the Legislature. He states to this com- 
mittee: 


It was reported to me at various times by friends of the Uni- 
versity that there were members of the Legislature who were out- 
spoken in their denunciation of Mr. Brewster’s public statements, 
who objected to his connection with the University, and who were 
luke-warm in their support of the University or opposed to it on 
his account. 


That some of the operators and some of their partisans 
used every influence to accomplish their desires in other 
directions was well known in Colorado. There is also some 
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evidence before this committee that certain friends of the 
University, to say nothing of Mr. Brewster’s friends, be- 
lieve, and believed at the time, that he was “dismissed” be- 
cause of his connection with the industrial controversy. 
Witness the statement of Mr. Andrew previously quoted. 

While the University is rescued from these aspersions of 
its supposed friends as well as of its avowed critics, it may 
be deduced that the atmosphere of Colorado was one of 
belief in many quarters that such things were not only pos- 
sible but matters of actual and common occurrence. 

Bearing these antecedent considerations in mind the 
committee turns to a direct examination of Mr. Brewster’s 
charges concerning President Farrand’s utterances on May 
7. It is charged that in this conversation President Far- 
rand committed a breach of academic freedom, by his al- 
leged threat that if Mr. Brewster complied with Mr. Walsh’s 
request his connection with the University must end at 
once. This is a separate charge. The charge already dis- 
posed of was against both the President and the Board of 
Regents, and was an allegation of bad motives in not re- 
appointing Mr. Brewster. The present charge is against 
the President alone. It must be kept distinctly in mind, 
also, that the threat charged is one of immediate dismissal 
if Brewster went to Washington, as distinguished from a 
threat of non-reappointment for the ensuing year. 

Did President Farrand on May 7 make such threat? 

That he did is positively affirmed by Mr. Brewster, and 
with equal positiveness denied by Mr. Farrand. No third 
person was present at the conversation, and the only direct 
evidence as to what was said consists of these subsequent 
and conflicting statements of the parties themselves. 

The committee has received assurances from men of 
high standing and discrimination, who have had oppor- 
tunities to observe both men intimately through a long 
course of years, testifying equally to their veracity and high 
standards of honesty and honorable conduct; and the com- 
mittee must assume that both have testified with the ut- 
most good faith, honestly believing that they correctly 
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state accurate recollections as to the contents of the conver- 
sation of May 7. If it were not possible by an analysis of 
the statements of the two sides, on related points, with the 
aid of attendant circumstances, to get further light, the com- 
mittee would, in such circumstances, necessarily be obliged to 
report that it was unable to reach any conclusion upon this 
part of the case. Since Mr. Brewster must be regarded as 
the proponent of this issue, such a finding would be equiva- 
lent to a decision that the charge was not sustained. 

It is, however, in the committee’s opinion, possible, by 
the analysis indicated, to point out the probability of the 
correctness of the respective versions of the interview, and 
to do this without calling in question the sincerity of either 
witness. 

1. The committee has first asked whether there is a 
greater possibility of error of memory in the statements of 
the one witness than of the other. In view of the fact that 
Mr. Brewster recorded the alleged threat in a letter to Walsh, 
written May 9, only two days after the conversation, while 
the first recorded denial of having made the threat, on the 
part of Mr. Farrand, was in the latter’s conversation of 
May 21, as reported by Mr. Brewster, the proponent has 
a small advantage as to contemporaneousness of record. 
But this slightly greater probability of confusion of memory 
on the part of Mr. Farrand, suggested by twelve days’ 
difference, seems too slight to be relied upon. 

Mr. Brewster, however, asserts in his published letter of 
July 8, that while Mr. Farrand in the conversation of May 
21 denied making the threat, he was trapped by Mr. Brew- 
ster into a tacit admission of having madeit. Mr. Brewster 
says in the letter of July 8* that upon hearing this denial, 
he reminded Mr. Farrand of the (alleged) trend of the 
conversation, i.e., 


That, when he said my connection with the University must 
end if I went to Washington, I stated that I would remain in 


* A similar version of this episode is found in Brewster’s memorandum 
of May 21 or 22. 
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justice to the students, and that he then said that my remaining 
must not be considered as entitling me to a reappointment, and 
spoke of his bother with the appropriation committee. On re- 
minding him thus of the substance of our first talk, I asked him 
why it was that my remaining with the University was remarked 
upon, if he had not suggested the alternative of my leaving it. 
To this pertinent question he had no answer, and there is none, 
except an admission on his part that my statement is true. 


Mr. Farrand admits that he made one of the statements 
above attributed to him, viz., that Brewster must not re- 
gard his remaining as entitling him to reappointment. 

Mr. Brewster in the quotation above argues that by the 
question he put he presented to President Farrand the dilem- 
ma of either denying having made this statement which he 
admits making, or else, by his silence, admitting having made 
also the other statement. This inference would hold only 
if the denied statement were the mere correlative of the 
admitted one, or involved in it as a part of the whole. 

Now it is clear that remain (appearing once) and remain- 
ing (appearing twice) have in their context here the mean- 
ing ‘not going to Washington;’ while leaving, as used here 
by Mr. Brewster has, and was intended to have, the sense 
of ‘severing connection with the University at once.’ Leav- 
ung and remaining, therefore, in their context here are not 
exactly antithetic. The implied alternative to Mr. Brew- 
ster’s ‘remaining,’ 7.e., his not going to Washington, was 
not his ‘severing connection with the University’ but simply 
his going to Washington. In short, the dilemma which 
Brewster argues he put to the President was not in fact put 
by the language used, and it is not remarkable that Presi- 
dent Farrand ignored such a non-sequitur. 

2. The committee has next considered whether the al- 
leged threat is incompatible with other statements admitted 
by Brewster to have been made during the conversation, 
and therefore unlikely to have been made in conjunction 
with them. 

Mr. Farrand states that at the outset of the conversation 
he paused before addressing himself to the matter of the 
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telegram to tell Mr. Brewster of the plan to realize at once 
the reorganization of the law school and that he definitely 
informed Mr. Brewster that his connection with the Uni- 
versity was to cease at the close of that session. 

Mr. Brewster states that the threatening statement came 
as the first reaction of President Farrand upon reading the 
Walsh telegram which Brewster handed him upon entering 
the room; that Farrand did not tel! him that he was not to 
be reappointed and that the reorganization was not empha- 
sized; but that the only intimation that he was given on this 
point was that involved in the statements made at the very 
close of the conversation, to the effect that if he did not 
go to Washington, he was not to consider the University 
under obligations to reappoint him and that the Regents 
were contemplating a reorganization of the law school. 
President Farrand admits that a (further) reference to the 
reorganization plans was made at the very end of the con- 
versation. 

It will throw light upon the problem to ascertain just what 
significance Mr. Brewster attached to what he calls an 
‘intimation’ of non-reappointment. The most nearly con- 
temporary version of this ‘intimation’ is in Brewster’s letter 
to Walsh, May 9, 1914: 


But he also said that if I remained I must distinctly understand 
that the University must be considered as under no obligation to 
me and I must not expect to be continued in office. 


Mr. Brewster has argued that this language, in his letter 
to Walsh, merely records a warning from President Farrand 
against expectations arising from obligation and negation of 
obligation. Later in the letter to Walsh, is the statement: 


The authorities do not intend to re-appoint me and are proba- 
bly going to give as a reason that they want a younger man. 


This statement, Mr. Brewster now says, is only an asser- 
tion of a mere conclusion drawn from an intimation of non-— 
reappointment. It is in fact consistent with such an inter- 
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pretation. It does not read: “I was told that the authori- 
ties,” etc. cee 

Mr. Brewster has argued to the committee that a still 
later statement in this letter shows that he then considered 
reappointment to some extent still open: ‘‘Should they re- 
appoint me, I shall pursue such a course as seems right.’ 
In the oral examination before Chairman McGovney, Mr. 
Brewster stated that he reported the occurrences of May 7 
to two or three prominent labor leaders in Denver, on May 
8 and 9, who proposed bringing pressure to bear on the 
Board of Regents, either to reappoint Brewster or state 
the reason for not doing so. It is in relating this to Mr. 
Walsh that Mr. Brewster concludes with the last quoted 
passage. It is obvious that it refers to the possibility of 
reappointment as the result of pressure brought, and im- 
plies that the case had been so stated by Brewster to his 
friends that they regarded it as hopeless, unless pressure 
was brought. Mr. Brewster also stated in the oral exam- 
ination before Chairman McGovney that on May 8 or 9 
Mrs. Brewster confidentially told an intimate friend in sub- 
stance: Mr. Brewster is not going to be reappointed, and it 
is on account of the labor union matter. Finally, in a writ- 
ten argument of November 4, 1915, referring to this conver- 
sation, Mr. Brewster says that ‘‘it was, suddenly and un- 
expectedly, strongly intimated” to him that his reappoint- 
ment was not contemplated. 

It is admitted by Mr. Brewster, therefore, that during 
the conversation he received strong intimation that his re- 
appointment was not contemplated. More than this, it 
must now be taken as admitted by him that at some time 
during the conversation, Mr. Farrand assigned as a reason for 
the non-retention of Mr. Brewster, that a younger man was 
desired. This element is missing from all of Mr. Brewster’s 
published statements, but it is revealed in his letter to Mr. 
Walsh, of May 9, and more particularly in his letter of May 
11 to President Farrand. This omission in itself is perhaps 
not remarkable, in view of the slight weight which Mr. 
Brewster attributed to the fact until the evidence was dis- 
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closed to him showing that this idea had been in the minds 
of the administration from the beginning. In the present 
connection, however, this admission of Mr. Brewster’s is 
remarkably significant. Mr. Brewster has not been able to 
indicate at what part of the conversation this allusion to the 
“younger man” was made and has not claimed that it 
came near the end of the conversation. This element, 
therefore, must be taken to corroborate the version of Mr. 
Farrand, to the extent that in the earlier part of the conver- 
sation the reorganization was mentioned and a reason as- 
signed why Mr. Brewster was not intended to be included 
therein. 

This evidence from Mr. Brewster’s own statements that 
a reason was assigned on May 7 by President Farrand for 
the non-reappointment shows that Mr. Brewster’s latest 
admission of a strong intimation of non-reappointment still 
falls short of the fact. It is one thing to “strongly inti- 
mate” non-reappointment, and quite another to speak of it 
so definitely as to assign a reason for it. The committee 
must conclude that President Farrand did tell Mr. Brew- 
ster that, irrespective of his going or not going to Washing- 
ton, he was not to be reappointed. 


Another fact, upon which both versions entirely agree, is 
that President Farrand suggested to Mr. Brewster that if 
he did decide to go to Washington to appear before the 
Commission, it would be well to issue a statement indicat- 
ing the temporary character of his position in the Univer- 
sity. 

Thus the principal conceded facts as to the content 
of the conversations of May 7, in the light of which we 
must judge as to the alleged threat, are three: (a) Mr. 
Brewster was told that he was not to be reappointed in any 
event, quite apart from his going or not going to Washington ;* 

* Mr. Brewster states to the Committee that he has never contended 
that his non-reappointment was at any time suggested as a consequence 
that would flow from his going to Washington; the cause of that, he has 


always contended, was his testifying in December, and the pressure brought 
as a result of it. 
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at least two references were made to the reorganization; and 
a reason was assigned why Mr. Brewster was not to be in- 
cluded therein. (b) Mr. Farrand stated that if Mr. Brew- 
ster went to Washington, a statement should be issued, 
calling the public’s atéention to the temporary character of 
Mr. Brewster’s connection with the University. (c) State- 
ments were made by President Farrand to the effect that 
Brewster’s previous connection with the industrial trouble 
had been an obstacle in Farrand’s dealings with the legis- 
lative appropriation committee, along with general obser- 
vations upon the prejudice resulting to the University from 
involvement in the controversy. These conceded points 
must now be considered in their bearing upon the probability 
of the two versions of the remaining part of the conversation. 

(a) It is at once apparent that the inclusion of the al- 
leged threatening statement in a conversation in which the 
matter in point (a) was stated, is highly improbable. In 
order to assume that the threatening statement was included 
in a conversation which also contained this point, it would 
be necessary to suppose that President Farrand said to 
Mr. Brewster in substance: 


Your connection with the University will in any event termi- 
nate at the end of the year (7.e., in a few weeks) ; but if you go to 
Washington, it must terminate at once. 


In other words, Mr. Brewster’s account implies that 
President Farrand proposed to incur a certain and violent 
storm of public criticism and agitation by an executive act 
of the most arbitrary and sensational character, for the 
sole purpose of abridging by ouly a few weeks Mr. Brewster’s 
connection with the University. The committee finds some 
difficulty in imagining any college executive to have been 
capable of an act of such gratuitous imprudence. 

It has, indeed, been argued to the committee that Mr. 
Farrand might have spoken hastily, and that the injurious 
consequences just referred to would not necessarily result 
from the threat, since there would be time for repentance 
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before Mr. Brewster’s return from Washington, if he went. 
This contention overlooks the fact that danger lay in the 
mere making of the statement; though it is true that greater 
injury would result from the execution of the alleged threat, 
yet the threat unexecuted would put the University in jeop- 
ardy of a most serious entanglement in a partisan contro- 
versy, which it is admitted that President Farrand desired 
to avoid. 

(b) It is also highly improbable that the threatening 
statement should occur in a conversation containing point 
(b). Mr. Brewster speaks of this suggested public statement 
as intended by Dr. Farrand ‘‘as a way of explaining why I 
left the University.”” According to the alleged threatening 
statement, if Mr. Brewster testified before the Commission 
-In Washington, he was to lose his University position forth- 
with, even before completing his lectures for the year. 
After such a summary dismissal, it would surely have been 
singularly superfluous to announce that Mr. Brewster’s po- 
sition had been a temporary one—if the purpose of the an- 
nouncement was, as Mr. Brewster’s references to the sug- 
gestion seem to intimate, to dissociate the University from 
any responsibility for Mr. Brewster’s utterances. If, on the 
other hand, the purpose of the suggestion had been to make 
Mr. Brewster’s summary dismissal seem less peculiar, the 
suggestion was remarkably ill adapted to this purpose. It 
is not customary to terminate even temporary University 
appointments before the end of the period for which the 
appointments are made, or while the appointee’s lecture 
courses are still in progress. Nor could the President, after 
having plainly told Mr. Brewster that the reason for his 
immediate dismissal was his going to Washington to testify, 
have expected that Mr. Brewster would keep that reason 
to himself, or have hoped to induce the public to suppose 
that such summary dismissal was an ordinary incident to 
‘““temporary appointments.” 

The committee has also considered the probability of mis- 
understandings on the part of Mr. Farrand as to the dis- 
tinetness and effect of his statements and on the part of 
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Mr. Brewster as to their import and relation. Attention has 
already been called to matters directly affecting Mr. Brew- 
ster’s relations to the University, of which he was ignorant 
when the conversation opened, and also to the fact that Mr. 
Farrand was not aware of the occurrences which had rea- 
sonably led Mr. Brewster to expect reappointment. ‘This 
ignorance on the President’s part of Mr. Brewster’s expec- 
tations exculpates him from any charge of intentional un- 
fairness, so far as his acts on and prior to May 7 are con- 
cerned. Yet the fact remains that the late notice that he 
would not be retained was, in effect, unfair to Mr. Brewster. 
The decision not to reappoint him involved no breach of 
express or implied contract with him, and if made earlier 
and less abruptly would not have given any grounds for 
complaint. But in view of his reasonable expectations, for 
which the language of an executive official (Dean Fleming) 
was responsible,* in view of the fact that his teaching work 
was ‘‘eminently satisfactory,” and in view of the lateness 
of the date at which the decision of the question of reap- 
pointment had to be made, it would have been more con- 
siderate had Mr. Brewster been continued in office for the 
ensuing year with definite notice that at the end of that 
time he need not expect reappointment. This is especially 
true in view of the statements of the administration that 
Mr. Brewster had originally come into the faculty to help 
them out in an emergency. 

One other circumstance that might readily have given the 
disclosures of this conversation a sinister turn in the mind 
of Professor Brewster is the fact that President Farrand 
clearly did not take on May 7 so strong and unequivocal 
a stand for academic freedom as he had taken in December. 
President Farrand did attempt to induce Mr. Brewster not 
to go to Washington; “the atmosphere of my remarks,”’ says 
Mr. Farrand to a member of the cornmittee, ‘was dissua- 
sive, that is perfectly true.”’ He also made the suggestion 
that if Mr. Brewster in spite of this dissuasion should go 


*Tt does not appear, however, that on May 7 President Farrand was 
aware of these expressions of Dean Fleming’s. 
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to Washington, the fact that he held only a temporary ap- 
pointment should be brought to the notice of the public. 
The inevitable tendency of this unhappy suggestion was to 
imply that permanent members of the faculty had not a 
full right so to testify. The President’s mind evidently re- 
verted very sharply to the trouble which Brewster’s pre- 
vious testimony brought to him and the University, and at 
the moment, at least, he felt a strong desire to prevent a 
recurrence of that trouble. He consequently gave expres- 
sion to this desire both by urging Brewster to decline the 
Commission’s summons and by suggesting the notice to 
the public. This attitude of President Farrand’s was, in 
the opinion of the committee, very regrettable. It was, 
doubtless, a natural attitude for an administrative officer 
desirous of preventing avoidable injury to the interests of 
the University, when, as he probably thought, nothing of 
moment was at stake on the other side. Its actual effect, 
nevertheless, was to give Mr. Brewster the impression that 
tenure of office in the University was incompatible with his 
testifying before the Commission, and also to deprive the 
Commission of the oral testimony of a witness whom the 
Chairman presumably believed to be in a position to throw 
light on certain material facts about the Colorado situation. 
It must be added that—as President Farrand could have 
gathered from Mr. Walsh’s telegram—Mr. Brewster was not 
qualified to give first-hand testimony upon these facts, and 
that the information desired by the Commission could have 
been, and eventually, was, collected and presented by an- 
other witness. 

In view of the sense of unfairness which the late notice 
would reasonably create in Mr. Brewster’s mind; in view, 
especially, of the proposed communication to the public— 
with its deference to the feelings of one side only in the in- 
dustrial controversy, and with its strong, though apparently 
unintended, intimation that Mr. Brewster’s contemplated 
testimony was in some way incongruous with the holding 
of a permanent position in the University; in view of the ref- 
erences to the ‘‘obstacle’’ which Mr. Brewster’s previous 
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testimony had been ‘‘in the effort to obtain additional sup- 
port from the legislature;’”’ in view, finally, of the surprise 
naturally excited in Mr. Brewster’s mind by several of the 
President’s statements—it appears quite conceivable that 
Mr. Brewster, especially in the state of feeling in Colorado 
at that time, suspected a causal relation between statements 
not intended by the President to be so related, and drew 
conclusions and inferences which the language of the Presi- 
dent did not justify. That the interpretation of the Presi- 
dent’s meaning given by Mr. Brewster was not conveyed 
immediately and obviously by any single expression of the 
President seems to be implied by Mr. Brewster’s admission, 
made both orally and in writing, to a member of the com- 
mittee, that he ‘‘did not at once grasp the full significance 
of Dr. Farrand’s whole statement,” but that its meaning 
‘impressed him more and more as he reflected upon it on 
the way home.” Here were clearly present the psychologi- 
cal conditions for a possible misunderstanding: differing 
preconceptions as to the antecedent situation, on the part 
of the two persons concerned in the conversation; an ex- 
tremely brief and hasty interview; a state of feeling provoc- 
ative of suspicion on the part of one of the parties to the 
interview; the employment by the other of some expressions 
tending to give color to such suspicions; and a period of ex- 
cited reflection on the part of the first, with opportunity 
for a reconstitution of the conversation in memory, and con- 
sequently for a wholly unconscious reading into it, as a 
whole, of a significance, and of relations between its parts, 
nowhere directly conveyed by the other speaker. 

All these considerations, in their cumulative effect, seem to 
the committee to make it improbable that President Farrand, 
on May 7, made the threat attributed to him by Mr. Brew- 
ster; while they at the same time make it conceivable that 
Mr. Brewster should, in good faith, have erred in his in- 
terpretation of President Farrand’s remarks. It must, in 
any case, be remembered that Mr. Farrand denies, upon 
oath, having made such a threat. It appears to the com- 
mittee, in general, to be reasonable, when two gentlemen of 
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the highest reputation differ as to what was said by one of 
them, to assume rather that the hearer misapprehended the 
speaker’s meaning than that the speaker took, in a matter 
of much importance to himself, a position—itself intrinsi- 
cally improbable—which he unequivocally deposes that he 
did not take. 

It follows that the second of Mr. Brewster’s charges 
against the administration of the University of Colorado 
cannot be regarded as sustained. 


te 


SUMMARY OF FINDINGS 


The committee finds that the reason actuating the au- 
thorities of the University of Colorado in the spring of 1915 
in not reappointing Professor Brewster, or in not making 
his temporary appointment permanent, was not, as charged, 
Professor Brewster’s testimony before the United States 
Commission on Industrial Relations nor his utterances or 
opinions on industrial questions in Colorado. On the con- 
trary, the committee is satisfied on the evidence that the 
University authorities had in mind, prior to the original 
appointment of Mr. Brewster, a plan for the reconstruction 
of the law faculty upon the payment of the Thomson be- 
quest; that Professor Brewster’s appointment was legally 
for one year only and was not intended to be renewed or 
extended beyond the time when payment of the bequest 
should make the reconstruction possible; and that this con- 
tingency occurred in the spring of 1915, when steps were 
taken to realize the planned reorganization, with the antici- 
pated result of the non-reappointment of Professor Brewster. 

The committee fucther finds that the evidence does not 
sustain the charge that President Farrand threatened Pro- 
fessor Brewster, in the conversation of May 7, 1915, with 
dismissal if the latter should go to Washington to testify a 
second time before the Industrial Commission. On the 
contrary, while the committee cannot, from the nature of 
the case, absolutely declare that the threat was not made, 
it finds that the evidence distinctly indicates improbability 
that such a threat was made. 

These findings involve the exoneration of the authorities 
of the University of Colorado from any charge of infringe- 
ment of academic freedom in their action with respect to 
Professor Brewster. The implied intimation of President 
Farrand in the conversation of May 7 that permanent 
members of the Colorado faculty do not in his opinion have 
full liberty in the performance of civic duties, while de- 
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plorable, was purely inferential and apparently uncon- 
scious; it was not presented as a principle that would be 
brought to bear in any concrete case. It appears reason- 
able to assume that the true attitude of President Farrand 
was expressed in December, 1914. When actually called 
upon by the governor of the State to commit an infringement 
of academic freedom, under circumstances that would have 
clouded the vision of an executive who might be inclined 
to put the immediate wants of his institution above prin- 
ciples of more remote value, we find President Farrand firmly 
acting for the ultimate welfare of the university, and as- 
serting the principle that the conscientious utterances of a 
university professor in the performance of duties imposed 
upon him as a citizen may not be called in question by the 
administrative authorities of the institution with which he 
is professionally connected. 

The committee finds also that Professor Brewster suffered 
substantial injury by action of the University of Colorado 
authorities, prior to the publication of his charges, in only 
one particular: the lateness of the date at which, after hav- 
ing received from an administrative officer some reason for 
anticipating reappointment, he was given notice that he 
would not be reappointed. It would seem that the Uni- 
versity of Colorado—like many other institutions—has 
hitherto failed to adhere to what should be the universal 
rule in these matters—a rule reasonable in itself, which in 
this instance would have saved the University and all con- 
cerned much embarrassment and misunderstanding: namely, 
that all university teachers whose terms are about to expire 
should receive definite notice not later than three months 
before the end of the academic year whether their appoint- 
ment is to be renewed. 

Respectfully submitted: 
Prrcy BorpDWELL, 
Epmunp H. Houuanps, 
J. E. LeERossiGno., 
A. O. LovEsoy, 
D. O. McGovwngy, Chairman. 


APPENDED DOCUMENTS 
A. First Publication of Mr. Brewster’s Charges. 


To THE Facutty oF THE UNIvEeRsITY oF MIcHIGAN: 

So many inquiries from friends in Michigan have Heathen me 
regarding economic and industrial conditions in Colorado that I 
send you the following statement of facts relating to one phase 
of the situation. No argument is made on the principle involved: 
the facts speak for themselves. 

About three weeks before the beginning of the academic year 
of 1914-1915 Professor William H. Pease of the Faculty of the 
Law School of the University of Colorado met death by drowning. 
He worked with all three classes of the Law School and taught 
the following subjects: Contracts, Conveyancing, Elementary 
Law, Equity, Evidence and Real Property. It is just to him to 
say that he had resolved to continue this amount of work but one 
year more; he hoped that at the end of this current year some 
means might be found to relieve him of a part of this undue bur- 
den. With the three classes in ‘Real Property” alone he used 
Blackstone’s Commentaries (Book II), Tiffany’s Real Property, 
and Volumes II, III, and V of Gray’s Cases. He did his work 
well, but often deplored the fact that he lacked time and strength 
to consider the subjects he taught as thoroughly as he wished to 
consider them. His character, his ability, and his indefatigable 
industry had won for him the esteem of all who knew him, but 
his friends realized that he was greatly overworked. When I 
was asked, a few days after his death, to join the faculty I de- 
clined to undertake all of Professor Pease’s work: I mention this 
fact because I have been ridiculed by certain ignorant persons for 
not attempting to do what Professor Pease had been compelled, 
against his better judgment, to do. 

When it was suggested that I take at least a part of the work, 
I reminded President Farrand that I had been of Counsel for the 
Striking Coal Miners during the Investigation of Conditions in 
the Coal Mines of Colorado which had been conducted by the 
Sub-committee of the Committee on Mines and Mining of the Na- 
tional House of Representatives; and I further reminded him that 
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my views on that subject were objectionable to many citizens of 
Colorado. He and the Dean of the Law School nevertheless re- 
quested me to take up the work in Real Property and Equity. I 
therefore undertook Real Property with the Senior and Junior 
classes and Equity with the Juniors and have never discussed the 
subject of the Strike in my work with the students. 

On December 7 and 8, 1914, having been subpoenaed as a 
witness, I appeared before the United States Commission on In- 
dustrial Relations, then sitting in Denver, and testified concern- 
ing the Strike and the conditions arising from it. 

No one has indicated any false testimony on my part, nor can 
any one do so. Governor Ammons, however, so President Far- 
rand informed me, demanded, on one of the last named days, my 
immediate dismissal from the Faculty of the University. Presi- 
dent Farrand refused to permit this dismissal, and soon afterwards 
(Dec. 16th), when he realized that I wished to resign in order to 
avoid disagreeable notoriety, urged me to set aside all personal 
considerations and to remain at my post and do my work for the 
sake of the University.* 

The Twentieth General Assembly of Colorado met on the first 
Wednesday in January, 1915, and was in session till April 10, 
1915. In January also two new members of the University Board 
of Regents took office. These two are now the long-term Regents, 
their terms expiring in 1920. One of these new Regents is Mr. 
Clifford C. Parks who will not deny that he is a stockholder in the 
Rocky Mountain Fuel Company, one of the three Coal Compa- 
nies chiefly involved in the Strike. Mr. Parks is a man of great 
influence, wealth, and political prominence, and his antipathy to 
the miner’s Union is well known. 

On May 7, 1915, President Farrand told me that when he met 
the Legislative Appropriation Committee on behalf of the Uni- 
versity my attendance before the Commission on Industrial Re- 
lations had been the greatest obstacle he had to contend with. 
Two weeks later, on May 21, he told me he had not used the ex- 
pression “greatest obstacle” in this connection but ‘“‘a very great 
obstacle.” 

I had occasion to talk with President Farrand on May 7 be- 
cause I had on that day received a telegram from the Chairman 
of the Commission on Industrial Relations asking me if I could 
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go to Washington, arriving there not later than Monday, May 
17, to testify concerning the appointment of Judge Hillyer and 
the efforts of John R. Lawson’s attorneys to secure impartiality, 
together with anything else throwing light upon his trail, and to 
testify also concerning a sermon by Rev. Newell Dwight Hillis 
on the Colorado Coal Strike, containing, as all will admit, grave 
misstatements of fact and erroneous inferences. 

As I was asked to appear in Washington on Monday, and as 
Friday afternoons and Saturdays are not class days, I could have 
arranged my work with the students (by trading hours with an- 
other member of the faculty, as-is often done), so as to have lost 
no recitation time; but, owing to criticisms which had been made 
concerning my testifying before the Commission in December, it 
seemed best to submit the Chairman’s telegram to Dr. Farrand. 
He read the message and said that my going to Washington was 
a matter for me to decide, but that if I went my connection with 
the University must end; and he told me of his embarrassment 
before the Appropriation Committee of the legislature. I stated 
that I saw what I ought to do in the circumstances, and that as 
it would be difficult to obtain a substitute to continue my work 
with the students, while someone else could go to Washington, 
I would not go. He said “that will be much more comfortable,” 
adding that he must also say that if I did not go, but remained at 
my work in the Law School, I must not regard my remaining as 
entitling me to a reappointment and that the Regents were con- 
templating a re-organization of the Law School. And in con- 
nection with his remark about the Appropriation Committee he 
intimated that the Regents, as well as the Committee, regarded 
me as persona non grata. I asked if my work had been satisfac- 
tory, and he answered “eminently so,” and expressed his apprecia- 
tion of my “stepping in,” etc. 

On May 8 I wired the Chairman of the Commission that my 
duty to the University prevented my compliance with his request, 
and that my appearance before the Commission in December had 
embarrassed the University before the Legislative Appropriation 
Committee. 

My conversation with Dr. Farrand on May 7 was rather brief, 
and there was so much indefiniteness about the situation that on 
May 11 I wrote him requesting that for the sake of my family, 
if for no other reason, the real cause for what practically would 
amount to my dismissal be stated. 
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On May 17 I received from him a request to confer with him 
We met on May 21. He spoke of the contemplated re-organiza- 
tion of the Law School. I asked him whether the Regents had 
considered that suggestions as to re-organization from one who 
had been long connected with the Law Department of the Uni- 
versity of Michigan might not be valuable, and he answered that 
he did not know. When I asked him if he had considered this 
he made no answer. 

He stated that two Regents said they had been spoken to and 
written to by many persons suggesting that I be not retained. 
At the same time he insisted at great length that he was abso- 
lutely uncontrolled by pressure of this sort; and he said he had 
stood by me and befriended me in December. I then reminded 
him that he had stood by the University in December and not 
by me, and that he had then made a special point of the principle 
that the University should be first considered, and that all per- 
sonal considerations should be disregarded. 

He spoke of needing a younger man; and I reminded him of 
the years required for the study of the law of Real Property; that 
my health was excellent; that I had done my work satisfactorily. 

It appeared that the matter of my retention had been discussed 
and determined some time in April at a meeting of the Regents, 
yet had it not been for the receipt of Mr. Walsh’s telegram on 
May 7, which led to our conference on that day, I would have 
had no intimation of the real state of the matter: and apparently 
no direct and frank statement on the subject was intended, as 
none has yet been made. 

During President Farrand’s explanation of his position he stated 
that Mr.A. A. Reed, a practicing lawyer of this city and one of the 
members of the Law Faculty, had advised against my reappoint- 
ment. The sympathy of this gentleman with the Coal Mine Op- 
erators is well known; he has been in politics to some extent; he ; 
has been a banker, and as a lawyer he represents considerable 
property interests; his former law partner is at present one of 
the assistant Attorneys General of the State and is engaged in 
a vigorous prosecution of former strikers; Mr. Reed was one of 
the three almoners appointed. to distribute the fund of $100,000 
recently donated \to the State of Colorado by the Rockefeller 
Foundation. 

Up to the time of the April meeting of the Regents, I had, 
during the academic year 1914-1915, done nothing tending to in- 
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dicate my views on the Strike troubles of Colorado except to tes- 
tify before the Commission in December; and~I may add that 
doubts that may have existed in anyone’s mind as to the accu- 
racy of my facts and the validity of my opinions as then expressed 
must have been dispelled by what has appeared since in letters 
and admissions of the Operators and from disclosures concerning 
some officers of the Colorado National Guard. Dr. John Chase, 
Adjutant General of the Guard, is a member of the medical fac- 
ulty of this University: both his pronounced bias towards the 
operators and his military incompetency have been demonstrated. 

On May 3 occurred the conviction of John R. Lawson of mur- 
der in the first degree. I know him very well and being confident 
of his innocence, I telegraphed him as follows: 

“Unbelievable. Urge coolness among friends. Legal steps 
will annul injustice.”’ 

This private telegram to a friend got into the press, and fur- 
nished my enemies with a new weapon; but the message had, of 
course, no bearing upon the action of the Regents at their April 
meeting. 

Since May 3, at the request of the Justice League of Colorado 
(an organization not composed entirely of Union men and women) 
I have, on May 16, May 23, and May 29 spoken publicly on the 
subject of “Justice.” I have done this not for the purpose—as has 
been charged—of influencing courts by arguments out of court, 
but simply for the purpose of expounding some of the funda- 
mental principles upon which civil society is based. 

In addressing citizens who have assembled in accordance with 
the Bill of Rights to remonstrate against grievances, I have em- 
phatically asserted that no meeting ought to be held for the real 
or apparent purpose of influencing any Court; that judicial ques- 
tions must be considered in Court. I have, however, publicly 
deprecated the trial or hearing of any causes before a judge who 
has acted as attorney or counsel for one of the real parties in in- 
terest. This I believe to be my duty as a citizen and a lawyer. 

In conclusion I will say that, while the Regents of this Uni- 
versity were under no legal obligation to retain me in office, their 
failure to do so, is in the opinion of many just members of the 
Faculty of this University, equivalent to a dismissal; and further, 
that, as my work has been “eminently satisfactory,” the only 
causes for this dismissal are the facts that I testified to the truth 
before the Commission on Industrial Relations and that I ap- 


[85] REPORT CONCERNING UNIVERSITY OF COLORADO 41 


peared as Counsel for the Miners’ Union before the Congres- 
sional Committee in February and March, 1914. 

I have not asked, nor have I wished, to be retained in the serv- 
ice of this University, but I have asked that the true reason for 
dropping me be stated. 


JAMES H. BREWSTER. 
Boulder, Colorado, June 17, 1916. 


B. Reply of President Farrand 


To THE Epitor or The Boulder Morning News. 

Sir: My attention has been called to a printed statement by 
James H. Brewster regarding his connection with the University 
of Colorado. I understand that its publication has caused some 
misapprehension regarding the facts in the case and I therefore 
beg to submit a brief statement of the situation in so far as it re- 
lates in any way to Mr. Brewster. 

On August 20, 1914, Prof. William H. Pease of the faculty of 
the school of law of the University of Colorado met death by 
drowning. As the university was to open on September 14, a 
critical situation was presented. It was decided to make such 
temporary arrangements for Professor Pease’s work as might be 
possible until the chair left vacant by his death should be perma- 
nently filled. There being no one man available for the purpose 
it was decided to distribute the work temporarily among three 
men—James H. Brewster, Frank L. Moorhead and Fred G. Fol- 
som, the last named being already an instructor in the school of 
law. Mr. Brewster undertook the heavier portion of the work, 
namely that in real property and equity. In recognition of that 
fact and also of his previous academic service in the University 
of Michigan he was appointed ‘‘acting professor of law’ in the 
University of Colorado for the academic year 1914-1915, and was 
assigned to a seat in the faculty of law and in the university sen- 
ate “during the period of his service as acting professor.’ 

There was not at that time, nor has there been since, any in- 
tention of recommending Mr. Brewster for permanent appoint- 
ment, nor, so far as I am aware, has any intimation whatever 
been given to him that such action was contemplated. 

The temporary arrangement thus made appearing reasonably 
satisfactory, the dean of the school of law was requested to search 
for the best available man in the country to fill the chair in ques- 
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tion. He was instructed to proceed carefully and without haste 
even though it might be necessary to prolong the temporary pro- 
vision beyond the year 1914-1915. This attitude of the admin- 
istration was influenced by the fact that intimation had been re- 
ceived that the Olivia Thomson bequest for the endowment of 
a chair of law in the university would probably be paid by the 
executors within that or the following year. The regents of the 
university had planned a reorganization and strengthening of the 
school of law upon receipt of that endowment. 

The temporary provision for the courses of Professor Pease 
operated successfully and the work proceeded smoothly during 
the year. 

On March 16 the regents were informed by the executors of 
the Thomson estate that the bequest mentioned above would be 
paid over early in May. The dean of the school of law was at 
once informed of that fact and requested to prepare a plan of re- 
organization of the school for submission to the regents—a plan 
which should embrace the filling of the new chair created by the 
Thomson endowment as well as the vacancy caused by the death 
of Professor Pease. 

Such a plan was prepared in consultation with the administra- 
tion of the university. It followed the lines long contemplated 
and did not include the appointment of Mr. Brewster or Mr. 
Moorhead to permanent positions in the school. This plan was 
presented to the board of regents on April 30 and approved. 
The president was instructed to proceed to carry out its terms. 
This the administration is now doing. 

At no time has Mr. Brewster been considered seriously for 
permanent appointment in the university. 

At no time has his name been discussed officially except inci- 
dentally in connection with the temporary arrangements for car- 
rying on Professor Pease’s work. 

At no time, so far as I am aware, has the slightest intimation 
been given to Mr. Brewster that he was being considered for 
permanent appointment. 

Mr. Brewster’s position in the industrial situation in Colorado 
has not been a factor in determining the university’s attitude. 
Had he never taken any part in that situation he would not be 
considered an available man for a permanent professorship in 
the university. 

The president has never at any time in any way been approached 
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by any regent with regard to Mr. Brewster’s connection with the 
university either in the way of approval or disapproval. So far 
as I am aware, Mr. Brewster’s views or his position in the indus- 
trial situation have never been the subject of discussion by the 
board of regents, except unofficially in the course of general con- 
versation following the endorsement of the plan of reorganization 
of the school of law proposed by the administration at the meet- 
ing on April 30. 

To the total misapprehension of the situation evinced by Mr. 
Brewster’s public statement and the numerous inaccuracies there- 
in contained no allusion need be made except in one instance. 
Referring to a conversation between Mr. Brewster and myself on 
May 7 regarding a request that he appear in Washington before 
the commission on industrial relations, Mr. Brewster says that I 
told him that his going to Washington was a matter for him to 
decide but that if he went his connection with the university must 
end. This statement is untrue. What I told Mr. Brewster was 
that if he decided to appear in Washington I thought it would be 
wise to issue a statement indicating the fact that his connection 
with the university was a temporary one and that it would nat- 
urally terminate at the end of the current academic year. My 
reason for that feeling was the wide misapprehension of his rela- 
tion to the university caused by the inaccurate publicity attend- 
ing his previous public appearances. 

In conclusion I would state that there is no question whatever 
of ‘dismissal’? involved in Mr. Brewster’s case. His general 
qualifications for appointment to a chair in the university are 
not those for which the responsible authorities are seeking. 

Very truly yours, 
LIVINGSTON FARRAND. 


C. Mr. Brewster’s Reply to President Farrand 


To THe Epiror: 

A statement by Dr. Farrand dated July 5, 1915, and first pub- 
lished in the evening papers of July 7, requires brief notice from 
me. 

He says at the end of this statement that my “general qualifi- 
cations for appointment to a chair in the university are not 
those for which the responsible authorities are seeking.” Exactly 
what knowledge these present ‘‘responsible authorities” possess 
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of the qualifications requisite for work in law school, or of my qual- 
ifications for such work, I do not know, but a proper self-respect 
and a regard for the truth justify me in quoting from a letter of 
former Regent Julius C. Gunter, a man who does possess knowledge 
of such matters. Judge Gunter wrote me January 7, 1915, as fol- 
lows: ‘‘Such favorable reports have come to me, through Dr. 
Farrand and others, of you and your work, that I have been and 
am desirous of meeting you. Dr. Farrand tells me you are work- 
ing too hard and will break your health down again. I earnestly 
hope that you will not persist in this. It will simply shorten 
your usefulness and it seems to me there is no reason for such 
excessive labor with the superb equipment which you bring to 
your chair.” 

Such words from such a man, written after four months of my 
work here, far outweigh all unfair criticisms or slurs which ema- 
nate from those who know little of legal education. The amount 
of work that I have done without harm during the past two years 
is sufficient to demonstrate that there is no danger of my break- 
ing my health down. Moreover, brushing aside false modesty, I 
ought to say that I am aware from the most authentic sources 
that those qualifications which are not what ‘the responsible au- 
thorities are seeking’”’ have won for me the esteem of the mature 
and earnest students who have attended the law school this past 
year. The knowledge of the esteem of these men—superior men 
as they are—will long remain in my memory as the gratifying 
circumstance of my work here. Nor can I, in justice to the au- 
thorities of the University of Michigan, let this slur on my pro- 
fessional standing pass without stating that there, where I worked 
fourteen years, my name is still kept on the faculty list as one on 
leave of absence, and that my salary was continued for two years 
after my coming to Colorado, at the end of which time I insisted 
that this generous recognition should be discontinued. 

Dr. Farrand says that my version of our conversation of May 
7 “is untrue.” His memory is strangely defective. On May 21, 
when he averred that he had not told me (on the 7th) that my 
going to Washington to testify must end my connection with the 
University, I reminded him of the substance of our first talk— 
namely: that, when he said my connection with the University 
must end if I went to Washington, I stated I would remain in 
justice to the students, and that he then said that my remaining 
must not be considered as entitling me to a reappointment, and 


[89] REPORT CONCERNING UNIVERSITY OF COLORADO 45 


spoke of his bother with the appropriation committee. On re- 
minding him thus of the substance of our first talk, I asked him 
why it was that my remaining with the University, was remarked 
upon if he had not suggested the alternative of my leaving it. To 
this pertinent question he had no answer—and there is none, ex- 
cept an admission on his part that my statement is true. In 
speaking of my being an obstacle before the appropriation com- 
mittee he said: ‘You may call it venal if you will, you may 
call it corrupt politics, but there’s the fact.” I think he did speak 
of issuing, if I went to Washington, a statement that I was not 
permanently employed, but the absurdity of the issuance of such 
a statement when a faculty member is called upon to testify be- 
fore a public commission is so apparent that in fairness to his 
office he ought not to mention it. He says his reason for this 
was ‘‘the wide misapprehension of his (my) relation to the Uni- 
versity caused by the inaccurate publicity attending his (my) 
previous public appearances;”’ yet my one and only previous pub- 
lic appearance while a member of the faculty was when I testi- 
fied as a subpoenaed witness before the Federal Commission last 
December. 

As to his statement that no intimation was given me that any 
permanent appointment was considered, it is a fact that the Dean 
of the Law School repeatedly spoke to me of what could be done 
in the future, and at one of our earliest conferences regarding my 
taking the place he mentioned the fact that the Thomson be- 
quest would be available for a reasonable salary within two or 
three years; these various and numerous suggestions cannot, of 
course, have been matters of pretense on the Dean’s part. 

During the last week in October, about seven weeks after my 
first talk with the Dean and Dr. Farrand, and almost the same 
length of time after I began my work, I received a note from the 
latter stating that I had been appointed ‘Acting Professor.” I 
was not informed of this, as he intimates, at the outset of my 
engagement. ‘The title, considering my experience in teaching 
law, rather amused me, but I accepted it as I had gone these 
weeks into the work: there is, of course, no question as to the 
legality of the action of the “responsible authorities.”’ 

The statement of facts in my letter of June 17 to the Michigan 
faculty is true; I made that statement because several members 
of the Colorado faculty told me a statement should be made, and 
because I agreed with them; and I made it to my friends at Michi- 
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gan because of inquiries from them concerning the Colorado situ- 
ation. a 

Personally the matter of my retention here concerns me little: 
the principle involved, however, ought to concern many persons 
a great deal. 

Very truly yours, 
James H. BREWSTER. 

Boulder, Colo., July 8, 1915. 


D. President Farrand’s Request for an Inquiry 


July 9, 1915. 
Pror. JoHN DEweEy, 
New York City, 
Dear Professor Dewey: 

A situation has arisen here to which I find sokaiderablen inac- 
curate publicity has been given. As it seems to touch upon the 
general question of academic freedom, I am writing to you as 
President of the Association of University Professors to invite 
such investigation of the matter as may seem best to you. I in- 
close a copy of a printed statement issued by Mr. James H. 
Brewster, who has been temporarily filling a vacancy in the 
School of Law in this University during the year, which has 
given rise to considerable misapprehension. As there was prac- 
tically no misunderstanding here, I had not intended making any 
public statement until I found that the situation was being dis- 
cussed outside and even in some of the eastern papers. I have, 
therefore, given to a few journals a brief statement of the facts 
in the case, of which I enclose a copy. I have not attempted to 
correct a considerable number of inaccuracies and errors in Mr. 
Brewster’s statement, although I shall of course be glad to fur- 
nish whatever information or statements you may desire or think 
worth while to call for. 

I do not wish to lay undue stress on the case but I am very 
sensitive about the imputaton that academic freedom is in any 
way inhibited in tuis University and naturally deprecate any 
impression going abroad which is not warranted by facts. 

If consistent with the purposes of your Association, I would 
greatly appreciate a thorough investigation of the situation. 

Sincerely yours, 
(Signed) Livinaston FARRAND. 
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STaTeE oF CoLoRApoO, 

CouNTY OF ee 

James H. Brewster, being duly sworn deposes and says that he 
resides in Boulder, Colorado, and has resided in said City since 
June, 1910; that during the academic year 1914-15 he was a 
member of the faculty of the Law School of the University of 
Colorado; that on May 7, 1915, he showed Dr. Livingston Far- 
rand, President of said University, a telegram from the Chairman 
of the United States Commission on Industrial Relations request- 
ing affiant to appear in Washington not later than Monday, 
May 17, 1915, to testify before said Commission; that he showed 
said telegram to Dr. Farrand because when affiant had testified 
before said Commission in Denver on December 7 and 8, 1914, 
Dr. Farrand had informed affiant that the then Governor of the 
State of Colorado, Elias M. Ammons, had demanded that affiant 
be at once dismissed from the faculty of the University of Colorado; 
that on said May 7, 1915, President Farrand, on reading said 
telegram, said to this affiant in substance that the going or not 
going of affiant to Washington was a matter for affiant to deter- 
mine as a personal matter, but that if affiant decided to go, as 
requested in said telegram, his connection with the University 
must end, and that affiant had been the greatest single obstacle 
that he, said President, had had to contend with when he appeared 
before the Legislative Appropriation Committee on behalf of the 
University; that affiant then stated to Dr. Farrand that affiant, 
in the circumstances, thought he should remain and do the work 
with his students which had been planned out in his course for 
the few remaining weeks of the year rather than to end his con- 
nection with the University at an earlier time; that Dr. Farrand 
said ‘that will be much more comfortable,” and added that af- 
fiant’s remaining at his work must not be construed as putting 
the University under obligations to reappoint him for the follow- 
ing year; to a question put by affiant to Dr. Farrand as to whether 
affiant’s noe had been satisfactory, Dr. Farrand replied ‘‘emi- 
nently so.’ 

Affiant further says that he heen has given briefly, though in 
substance, the facts immediately connected with his interview 
with Dr. Farrand on May 7, 1915, and that other facts bearing 
upon the matter are set forth in two exhibits hereto attached, one 


48 AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS [92] 


marked Exhibit A, being a statement by affiant, dated June 17, 
1915, and addressed to the Faculty of the University of Michi- 
gan; and the other marked Exhibit B, being a letter signed by 
affant, dated July 8, 1915. [Appended Documents A and C.] 
Affiant says that the statements of fact made in said attached 
exhibits are true. Further he says that he makes this present 
affidavit at the suggestion of an officer of ‘The American Associa- 
tion of University and College Professors,’ and is ready to make 
any further statement that may be requested by any officer of 
said Association, but that he would much rather prefer to make 
any statement before such officer in the presence of Dr. Farrand. 
(Signed) James H. Brewster. 
Subscribed and sworn to before me this 10th day of July, 1915. 
My commission expires December 18, 1918. 
(Signed) S. Apa Tay Lor, 
[SEAL] Notary Public, 
Boulder County, Colorado. 


F. Questions submitted to the President of the University of Colorado 
(Dr. Livingston Farrand) by the Secretary of the American Asso- 
ciation of University Professors, in Relation to Certain State- 
ments Published by Mr. James H. Brewster, with Dr. Farrand’s 
Replies Thereto. 


(1) Is it a fact that, as intimated by Mr. Brewster, Governor 
Ammons, after learning of Mr. Brewster’s testimony before the 
Federal Commission on Industrial Relations at its sessions in 
Denver, demanded that Mr. Brewster be at once dismissed from 
the faculty of the University of Colorado? 

It is a fact that following Mr. Brewster’s testimony before the 
Federal Commission, Governor Ammons called me on the tele- 
phone and made strong objection to the character of Mr. Brew- 
ster’s testimony. He regarded it as most unfortunate that any- 
one connected with the University should make such statements 
as Mr. Brewster had made and urged that his services should be 
dispensed with. Governor Ammons did not demand that Mr. 
Brewster should be discharged from the service of the University, 
if by the word ‘“‘demand”’ is implied an assumption on Governor 
Ammons’ part of jurisdiction in the matter. 


(2) Will President Farrand kindly state the substance of any 
communication or communications received by him from the then 
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Governor of Colorado, during December, 1914, in relation to the 
above-mentioned matter? 

I did not receive any communication from Governor Ammons 
with regard to the matter in question, other than in the conver- 
sation referred to above. 


(3) Will President Farrand also give the substance of his re- 
plies to any such communications received from the Governor? 

In reply to Governor Ammons I stated that while I had not 
seen a transcript of Mr. Brewster’s testimony, I did not regard it 
as possible that anything which he might have said would be a 
matter for academic discipline. I reminded Governor Ammons 
that the discharge of a member of a university faculty for any- 
thing which he might say in his capacity as a citizen was a very 
serious matter and that the preservation of academic freedom was 
one of the first responsibilities of any university. I said, further, 
that while I would naturally take occasion to read Mr. Brewster’s 
testimony, I had no idea that it would contain any matter which 
could call for action by the Board of Regents of the University. 


(4) Was the testimony of Mr. Brewster before the Commis- 
sion, or his known attitude on the industrial controversy in Colo- 
rado, given by any member of the legislature, or other public of- 
ficial, as a reason for opposing the University appropriation bills 
‘during the 1915 Session? 

So far as I can recall, no member of the Legislature or other 
public official ever spoke to me personally with regard to Mr. 
Brewster in any way during the 1915 Session of the Legislature. 
On the other hand, it was reported to me at various times by 
friends of the University that there were members of the Legis- 
lature who were outspoken in their denunciation of Mr. Brewster’s 
public statements, who objected to his connection with the Uni- 
versity and who were luke-warm in their support of the Univer- 
sity or opposed to it on his account. 


(5) Was the appointment of Mr. Brewster to a permanent po- 
sition in the faculty of Law in the University at any time con- 
templated during the academic year 1914-1915? 

Certainly not by the Board of Regents or myself, nor, so far 
as I am aware, by anyone connected with the University in a 
position of responsibility for recommendation or appointment. 
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(6) Was President Farrand’s decision not to recommend Mr. 
Brewster for permanent appointment in any degree due to Mr. 
Brewster’s testimony before the Federal Commission, or to his 
attitude upon the industrial controversy, or to his having served 
as attorney for trade-unions? 

No. 


(7) Was it definitely President Farrand’s purpose, before May 
7, 1915, not to recommend Mr. Brewster for further appoint- 


ment? 
Yes. 


(8) Did President Farrand: express this purpose to any other 
person before that date? If so, to whom? 

I do not recall definitely discussing the matter except with the 
Dean of the School of Law and one or two members of the Board 
of Regents in a casual way until March, 1915. It is not at all 
unlikely that I may have made such statements in conversation 
with officers of the University earlier in the year, since there was 
never any intention of recommending Mr. Brewster for perma- 
nent appointment and I should not have hesitated so to state to 
anyone concerned with University affairs. I have always as- 
sumed that the temporary nature of Mr. Brewster’s appointment 
was generally understood by those in any way familiar with Uni- 
versity affairs. 

While hoping that the vacancy which Mr. Brewster was filling 
in part might be permanently supplied before the beginning of 
the academic year 1915-1916, I did not press vigorously in the 
matter until March, 1915. Up to that time I should not have 
been greatly concerned if the temporary arrangement in force 
during 1914-1915 had been continued for another year, and I 
have no doubt, had such a course been necessary, that Messrs. 
Brewster, Moorhead and Folsom would have been asked to con- 
tinue their temporary service until a permanent appointment 
should be made. 

The change in my attitude was due to the receipt of information 
that the Thomson bequest for the endowment of a professorship 
of law would be paid to the Regents of the University in May, 
1915. The receipt of this bequest would enable the Regents to 
proceed to reorganize and strengthen the School of Law as had 
long been contemplated. It seemed to me wise that this reor- 
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ganization should be consummated before the opening of the 
academic year 1915-1916, and that the permanent filling of the 
vacancy caused by the death of Professor Pease, part of whose 
work Mr. Brewster was temporarily carrying, should be accom- 
plished. In this view the Dean of the Schoolof Law concurred 
and we proceeded to make plans accordingly. At this stage I 
consulted with Professor Reed of the School of Law to obtain his 
-advice on the general plan. His opinion concurred with that of 
the Dean and of myself. I do not recall discussing the matter 
with anyone else until the meeting of the Board of Regents held 
on April 30, 1915. At that time the plan was presented and 
approved. Mr. Brewster’s relation to the situation was inci- 
dentally mentioned at that meeting. I do not recall discussing 
the matter further until May 7, when I informally communi- 
cated to Mr. Brewster the plan which the Regents had approved 
regarding the School of Law. 


(9) Did President Farrand, in his interview with Mr. Brew- 
ster on May 7, 1915, say to Mr. Brewster that if the latter decided 
to go to Washington to testify again before the Industrial Rela- 
tions Commission, ‘‘his (Brewster’s) connection with the Uni- 
versity must end?” 

No. Such a statement by me would have been impossible. 
It is entirely opposed to my whole conception of academic free- 
dom and procedure. 


(10) Did President Farrand, during this interview, expressly or 
by implication, give Mr. Brewster reason to believe that his going 
or not going to Washington to testify would affect his prospects 
for further appointment in the University? 

No. 


(11) Did President Farrand at this interview state to Mr. 
Brewster that his further appointment was not in any case con- 


templated. 
Yes. 


(12) Will President Farrand -give the substance—and so far as 
he recalls it, the exact language—of his statement to Mr. Brewster 
on May 7? 

On the evening of May 7 Mr. Brewster called to see me and 
showed me a telegram from Chairman Walsh, of the Federal Com- , 


52 AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS [96]. 


mission inviting him to come to Washington to testify before the 
Commission, and Mr. Brewster asked what my attitude was in 
the situation. I remember distinctly that, after reading the 
telegram carefully, I stated that the question of his going was 
one for him to decide, but that before discussing the matter fur- 
ther I wished him to know exactly what the Regents had in mind 
with regard to the School of Law and their plans for its reorgani- 
zation. I then told him in some detail the plan approved by the 
Regents at their meeting a week previous. I stated that this 
plan did not involve inviting Mr. Brewster to continue in the serv- 
ice of the University beyond the end of that academic year. I 
told him that we appreciated his faithful and efficient service 
during the year. I stated that I regarded it as a prime considera- 
tion that the permanent incumbent of the chair vacated by the 
death of Professor Pease should be a young and vigorous man, 
and in this opinion the Dean and Board of Regents concurred. 
I further stated that we should proceed actively to find an avail- 
able man for that chair. The conversation then turned to the 
question of Mr. Brewster’s acceptance or declination .of the invi- 
tation to go to Washington to testify before the Federal Com- 
mission. I reiterated that it was a matter for him to decide. 
We discussed the fact that it was approaching the end of the 
university year, that the final examinations were near and that 
it was an awkward time for an instructor to be absent. Mr. 
Brewster felt that his work could be provided for without serious 
detriment to his classes, and I did not lay much stress in our 
conversation upon that point. I told him that I regarded the 
publicity which had attended his former testimony as detrimental 
in its effect upon the University. In the inflamed condition of 
public sentiment in Colorado at that time it was exploited in a 
way which I regarded as unfortunate. His connection with the 
University was made prominent in the inaccurate publicity which 
resulted and the institution was drawn thereby into a contro- 
versy, and an attitude attributed to the University as an insti- 
tution, which I regarded as unwarranted and unfortunate. In 
further discussion of this point and in illustrating the prejudice 
aroused by the testimony, I cited the feeling expressed by mem- 
bers of the Legislature and reported to me during the legislative 
session of 1915. I used some expression to the effect that his 
public statements regarding the industrial situation had been 
an obstacle in the University’s effort to obtain additional support 
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from the Legislature. I did not, as I recall it, lay any stress 
upon this and mentioned it incidentally as an illustration and 
matter of interest at the moment. 

I stated that in view of the inaccurate publicity and the in- 
volvement of the University:at the time of his previous appear- 
ance before the Federal Commission, I thought it would be de- 
sirable, in case he decided to go to Washington, that a statement 
should be issued indicating the temporary nature of his connec- 
tion with the University and that that connection would natur- 
ally terminate at the end of the academic year. Mr. Brewster 
expressed doubt as to what he would do in the matter of going 
to Washington. Toward the end of the conversation I stated 
that if he declined to go to Washington it must not be construed 
as affecting in any way the plans for reorganizing the School of 
Law. Just before Mr. Brewster left, he remarked that while he 
was not decided as to his course he thought probably it would be 
undesirable for him to go. I said that if he did so decide it would 
undoubtedly be more comfortable for the University. 


(13) Was it President Farrand’s intention, by his expressions 
to Mr. Brewster on May 7, to dissuade the latter from going to 
Washington? 

As implied in my answer to Question 12, I think there is no 
doubt that my attitude in the conversation of May 7 was unfav- 
orable to Mr. Brewster’s acceptance of the invitation to testify 
in Washington. Two somewhat antagonistic ideas were promi- 
nent in my mind at the time—one was the conviction that his 
appearance in Washington would be detrimental to the Univer- 
sity and the other the wish to avoid the exercise of influence which 
might seem as in any way an interference with an individual’s 
freedom as a citizen. 


(14) If so, for what reasons did President Farrand then regard 
Mr. Brewster’s going to Washington as undesirable? 

Two reasons were prominent, one that Mr. Brewster’s absence 
at that particular time would be awkward for the School of Law. 
This was the less important consideraion. The second was the 
character of the publicity and the misinterpretation which had 
attended Mr. Brewster’s previous testimony before the Com- 
mission. In the previous hearing statements made by Mr. Brew- 
ster were exaggerated and subjected to distortion. His connec- 
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tion with the University was widely featured and his reported 
attitude imputed to be that of the faculty in general, and particu- 
larly of the School of Law. The result of this inaccurate pub- 
licity was a tendency to draw the institution into a controversy 
most complex in its terms and in a way which was not, in my 
judgment, helpful to a solution of the problem. I foresaw that 
if he testified in Washington there was likely to be a renewal of 
this state of affairs and I preferred that it should be avoided if 
possible. 


15. Will President Farrand state specifically whether, on May 
7, he used to Mr. Brewster the following language, or any lan- 
guage of equivalent import: ‘‘Your remaining at work [i.e., not 
going to Washington] must not be construed as putting the Uni- 
versity under obligations to reappoint you?” 

As stated in my reply to Question 12, I used such language or 
its equivalent. 

I hereby certify that the foregoing statements are true and 
accurate to the best of my knowledge and belief. 

Livineston FAaRRAND. 

Subscribed and sworn to this 16th day of October, 1915. 

My commission expires April 23, 1917. 

Frank H. Wo.cortt, 
Notary Public. 


Supplementary Remarks. With regard to the foregoing situa- 
tion, I would like to state that it was very simple in its elements 
and did not involve the question of academic freedom in the 
slightest degree. Briefly, the Regents of the University were 
faced by a sudden vacancy created by death. They made the 
best temporary arrangement possible. It was distinctly stated 
that such arrangement was temporary and for the year only. In 
looking over the field for available men to fill the vacancy various 
qualifications were naturally kept in mind. With regard to Mr. 
Brewster’s availability, there was no question of his professional 
qualifications. His service during the year was entirely satis- 
factory. There were other general qualifications in the minds of 
the Regents which Mr. Brewster did not possess, notably, that of 
youth. This consideration was decisive in my mind from the 
beginning. Recurring again to the question of academic freedom, 
I believe firmly, and I am sure the Regents of the University of 
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Colorado agree, that the freedom of members of the University 
Faculty in all the rights of citizenship must be strictly maintained 
and safeguarded. I cannot conceive of the Board of Regents 
discharging a professor because sentiments expressed by him pub- 
licly did not accord with the economic and political views of the 
majority of the people of the State or of the members of the 
Board. 

I have never been able to formulate a rule to govern liberty of 
expression on the part of members of a university faculty. The 
ordinary standards of decency and good taste are about all one 
can have as a guide. The degree of intemperance in speech 
which would be incompatible with a teaching position in a uni- 
versity, I am not able to define, nor have I ever seen it satisfac- 
torily defined. 

LIVINGSTON FARRAND. 


G. Telegram from Chairman Walsh to Mr. Brewster, and Mr. 
Brewster’s Reply. 


Washington, D. C., May 7. 
PROFESSOR JAMES H. BREWSTER, 
Boulder, Colo. 

Could you confer with Horace N. Hawkins get full statement 
of creation of new Judicial district appointment of Judge Hillyer 
and efforts on behalf of Lawson’s attorneys to secure impartiality 
together with anything else throwing light upon the trial and 
come to Washington arriving here not later than Monday May 
seventeenth to testify before commission on industrial relations 
would also like your testimony covering Newton Dwight Hillis 
speech affidavits filed in Lawson case on motion for change of 
venue would probably give you all the information could allow 
you approximately two hundred dollars for expenses please wire 
answer. 

Frank P. WALSH, 
Chairman. 


May 8, 1915, 11 a.m. 
To Hon. Frank P. WatsH, 
U. S. Commission Industrial Relations, 
Washington, D. C. 
‘Regret exceedingly duty to University prevents compliance 
your request. My appearance before Commission in Denver em- 
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barrassed University before legislative appropriation Committee. 
Am in honor bound to complete year’s work without further em- 
barrassment. Shall sever all University connection early in 
June. Suggest Ex Congressman John Martin of Pueblo. Haw- 
kins concurs. Letter follows. 

JamMES H. BREWSTER. 


H. Letter of Mr. Brewster to Chairman Walsh 


Boulder, Colorado, 
May 9, 1915. 


Hon. Frank P. Wats, 
Chairman U. 8. Com. on Industrial Relations, 
Washington, D. C. 
My dear Sir:— 

I received your telegram of 7th inst. early in the evening of 
that day. I wished to comply with your request. As you asked 
me to appear on Monday 17th inst., and as Friday afternoon and 
Saturday are not recitation periods, I could easily have arranged 
my work for an absence of three or four days by trading hours 
with other members of the law faculty. But it seemed to me 
that before wiring you, I had better see President Farrand. 

I therefore showed him your telegram at about eight o’clock 
that same evening. He was somewhat hurried as he had a social 
engagement. But he carefully read your telegram and then said 
it was a matter for me personally to decide, but that if I complied 
with your request I must consider my connection with the Uni- 
versity at once at an end; that he must consider the University 
first: that my appearance before your Commission in December 
last had been the greatest obstacle with which he had had to 
contend when he appeared recently before the Legislative Appro- 
priations Committee: that he had told the Committee that he 
would not be dictated to as to appointments or removals of mem- 
bers of the faculty: that nevertheless, he must now say to me that 
the needs of the University were such that if I complied with 
your request the University would suffer. (By the way no one, 
so far as I know, has pointed out wherein my December testi- 
mony was untrue.) 

I replied that I saw what my present duty was: that there 
was no one who could now take up and finish my work with the 
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students for the few remaining weeks of the year, and that I » 
would wire you that I could not get away. He then said ‘that 
will be much more comfortable,” but he also said that if remained 
I must distinctly understand that the University must be con- 
sidered as under no obligations to me and that I must not expect 
to be continued in office. I asked if my work had been satisfac- 
tory and he replied ‘‘eminently so” and that “we appreciate very 
much your kindness in stepping in and filling the vacancy caused 
by Professor Pease’s death.” . . . .* 

Pertinent facts are briefly as follows: the Dean of the Law 
School has repeatedly expressed great satisfaction with my work; 
he has spoken of some changes I may make ‘‘next year” in text 
books, if I think best; recently he suggested painting my name 
on my office door: yesterday a member of the faculty said to my 
wife ‘‘the students adore him’’—meaning me; the University of 
Michigan wishes me to return there at more than double my 
salary here—if physicians advise that I can stand that climate: 
my subjects are chiefly the more difficult parts of Real Property 
law in which I have specialized for years; the Regents can only 
with difficulty get a qualified man to take this work at what 
they can afford to pay. But my removal has been demanded by 
politicians, certain editors, and others, for no other reason than 
that I have stood for a square deal for working men. 

The authorities do not intend to reappoint me, and are proba- 
bly going to give as a reason that they want a younger man. I 
am more vigorous now, despite the efforts of my enemies here to 
worry me to death, than a great many members of the faculty— 
be they old or young in years. My doctor tells me I am prac- 
tically free from tuberculosis; there are a number of the faculty 
here who are not free from it. 

This is not a personal matter—there is a principle of some im- 
portance at stake. 

My friends among labor organizations have urged the follow- 
ing procedure: the Regents will be asked either to reappoint me 
or state the reason for not doing so. They can truthfully give 
no other reason for not. reappointing me than that my views on 
industrial conditions do not coincide with those of the holders 
of the purse-strings. Should they reappoint me, I shall pursue 
such a course as seems right. 


* Paragraph omitted not bearing upon the conversation of May 7. 
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You may show this to members of the Commission, if you care 
to; otherwise kindly keep it to yourself for the present. 
I remain, Se 
Very truly yours, 


James H. BREWSTER. 


I. Dean John D. Fleming’s Statement, made to the Secretary of the 
Association, September 29, 1915 


Dean Fleming makes the following statement with regard to 
the case of Mr. Brewster: 


It was the expectation of the Dean of the Law School that 
Professor Brewster would probably be reappointed for the year 
1915-16, if the Thomson bequest should not become available in 
time for use during that year, though Dean Fleming had no of- 
ficial notification to that effect from the President or the Board. 
Believing that the bequest would not be so available, Dean Flem- 
ing talked with Mr. Brewster with reference to his plans for the 
work of the ensuing academic year. It was at no time the expec- 
tation or wish of Dean Fleming that when the Thomson bequest 
should be paid, and the permanent organization of the work of 
the Law School on a new basis should become possible, Mr. Brew- 
ster would be appointed to one of the professorships then to be 
created. Contrary to Dean Fleming’s expectation, it became 
known early in March, 1915, that the bequest would be immedi- 
ately paid into the University. At this time definite plans for 
the reorganization of the School, and the filling of new positions, 
began to be made; and the appointment of Mr. Brewster was not 
therefore considered. It has, for a number of reasons—including 
what was believed to be Mr. Brewster’s delicate state of health— 
never seemed advisable to Dean Fleming that Mr. Brewster 
should be appointed to one of the permanent positions in the 
Law School. 


The above is a correct statement. 
(Signed) Joun D. Fiemina. 
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J. Questions Submitted by Chairman McGovney of the Sub-Com- 
mattee of the American: Association of University Professors to 
Dean John D. Fleming of the Law School of the University of 
Colorado, and the Latter’s Answers Thereto. 


(1) At the outset of your correspondence with Professor Brew- 
ster some time in August, 1914, with a view to his filling the va- 
cancy caused by the death of Professor Pease, were you distinctly 
instructed by President Farrand or the Board of Regents to en- 
gage Professor Brewster for temporary employment only? 

I was instructed by President Farrand to open negotiations 
with Professor Brewster with the view to his partially filling the 
vacancy caused by the death of Professor Pease. This was about 
the last week in August 1914, and it was distinctly understood 
that any engagement was to be temporary only. 


(2) Will you please send me copies of all letters, telegrams or 
other written communications sent by you to Professor Brewster 
with reference to his proposed appointment? 

Professor Brewster was in the mountains; my first communi- 
cation with him was by telephone. 


(3) In your oral communications to Professor Brewster, prior 
to his accepting a position, did you distinctly tell him that he was 
to be “‘acting”’ professor only? 

I do not recall using the words ‘‘acting” professor. My first 
request of him by ’phone was to ask him to “help us out” by 
taking part of Professor Pease’s work—if his health permitted. 


(4) Did you have any knowledge that this was to be his title 
prior to the note so stating sent by President Farrand to Pro- 
fessor Brewster in the latter part of October, 1914? 

I probably did. Prior to the note I had discussed the question 
with President Farrand of Professor Brewster’s status with ref- 
erence to the University ‘‘senate’’-—whether he should be con- 
sidered a member of the senate or not. 


(5) What was said by you to Professor Brewster either orally 
or in writing, in the course of the negotiations above referred to 
about the probable duration of his appointment? 
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As stated above, I first telephoned to Professor Brewster from 
Boulder; he was in the mountains ‘‘across the range,’”’ and com- 
munication was difficult. I asked him if he could-“‘help us out”’ 
in our emergency by taking part of Professor Pease’s work, es- 
pecially the classes in real property, and further requested that, 
if doubtful, he give the work a trial at any rate. He replied that 
he expected to return to Boulder in a few days and would see me 
personally; that he would like to be of such assistance as he could 
and would consider the matter. I thereupon wrote him a short 
personal note (by pen; it was vacation and I had no stenographer) 
to some address he gave, thanking him and saying I would like 
to talk over things with him at the earliest moment practicable. 
This in substance. I preserved no copy of my note and speak 
only from recollection. This, so far as I can recall, was my only 
written communication with Professor Brewster touching his 
employment at any time. Professor Brewster returned to Boulder 
perhaps within a week. I saw him and repeated in substance 
my request as in this answer outlined. In this first personal in- 
terview I think I also spoke of his probable compensation, and in- 
timated that his hours of lectures would probably not exceed ten 
hours a week. They were subsequently settled upon as ten. hours 
the first semester and seven the second. At this time I distinctly 
told Professor Brewster that any arrangement was to be con- 
sidered but temporary. 


(6) Did you at that time understand that you were selecting a 
permanent colleague? 
No. 


(7) If not permanent, what contingencies did you then have 
in mind might terminate his relationship with the University? 

What I conceived to be Professor Brewster’s delicate state of 
health was probably uppermost in my mind as controlling not 
only the duration of his employment but his hours of labor and 
character of his work. Besides, I kept continually before me the 
prospect of the payment of the Thomson bequest and probable 
thorough reorganization of our law faculty with full professors 
upon full time throughout. 


(8) Do you recall that some time in August or September you 
said to Professor Brewster that the payment of the Thomson be- 
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quest would enable the University to pay him a more appropriate 
salary? 

I always deemed Professor Brewster’s salary as adequate; com- 
pared with others, that is, and the time he was putting in. I did 
not use the language mentioned. I may have observed that pay- 
ment of the Thomson bequest would, I hoped, raise all the law 
school salaries. 


(9) When did you first learn that Professor Brewster’s relation- 
ship to the University was to end at the close of the year 1914— 
1915? 

Probably late in March of 1915. 


(10) Prior to April 30, 1915, did you know that a proposal for 
the reorganization of the Law School was under consideration? 

Yes. I had already talked over with President Farrand, prior 
to the date mentioned, the reorganization of the law school. 


(11) Did you prior to April 30 know that it was contemplated 
that the adoption of this plan involved the termination of Pro- 
fessor Brewster’s relationship to the University at the end of the 
year 1914-15? 

Yes. 


(12) Prior to May 7, 1915, did you know that it had been de- 
cided that Professor Brewster’s relationship should end at the 
close of that year? 

Upon learning in March that the Thomson bequest. would soon 
be paid, it was decided that the reorganization need no longer be 
postponed; and the reorganization did not contemplate the fur- 
ther employment of Professor Brewster beyond the school year 
ending June, 1915. 


(13) From whom and how did you first learn that such termi- 
nation was either contemplated or decided upon? 

It was contemplated by myself from the beginning of Profes- 
sor Brewster’s employment as hereinbefore indicated, that his en- 
gagement was to be but temporary and was so understood be- 
tween President Farrand and me. I do not remember who told 
me that my suggestions in this behalf had been approved of- 
ficially, but probably President Farrand. 
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(14) Isit a fact, as stated by Professor Brewster, that on several 
occasions during the year you discussed with him plans for his 
courses for the ‘next year,” meaning the 1915-1916? 

Yes; but this was before I knew the Thomson bequest would 
be paid so soon. I had resolved to recommend that Professor 
Brewster be invited to continue his work if we did not come into 
the enjoyment of our bequest so as to make it available for the 
“next year.” I discussed with him casually text books, particu- 
larly Gray’s Cases. 


'(15) Is it a fact, as stated by Professor Brewster that late 
in the spring of 1915 you suggested to him that you would have 
his name painted on his office door? 

Yes, owing to a trivial incident—the painting of a glass sign 
~ “TDean’s Office,” for my door, by one of the students. I think 
I told Professor Brewster, jokingly, that I would recommend the 
student to make one also for him, and one for Professor Reed. 


(16) Did you ever tell Professor Brewster that a reorganiza- 
tion of the law school was intended to be effectuated when the 
Thomson bequest was paid, and particularly did you ever inti- 
mate to him that he would have no place in that reorganization? 

Yes: in my first interview with him when his aid was first so- 
licited, and afterwards frequently whenever the Thomson bequest 
was under discussion, the reorganization was mentioned and em- 
phasized. I did not, however, tell him he was not to have a 
place. I thought he knew this or could reasonably infer it from 
the circumstances and all that had been previously said. 

(Signed) Joun D. FLEMING. 
Boulder, Colo., November 10, 1916. 


K. Supplementary Letter of Dean Fleming 


November 22, 1915. 
Proressor D. O. McGovney, 
University of Missouri Law School, 
Columbia, Missouri. 

Dear Sir: 

Since writing to you on the 19th I have reflected that perhaps 
the following general statement supplementary to my answers to 
the questions propounded to me may throw some light upon the 
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situation in our law school in connection with the employment 
of Professor Brewster. 

Two deaths occurred in the law faculty of the University of 
Colorado near the beginning of the school year 1914-15; that of 
Professor Pease late in August 1914, and that of Mr. Van Cise, 
instructor in Colorado Code of Civil Procedure, early in Septem- 
ber following. The subjects of our curriculum involved by these 
deaths were Code of Civil Procedure, Elementary Law, Evidence, 
Equity, Real Property, and Contracts, and were redistributed 
among three instructors, besides Professor Brewster, according to 
the following schedule: 


Colo. Code, Mr. Regennitter, two hours (throughout year). 

El. Law, Contracts, El. Real Prop., Mr. Moorhead, six hours, 
(throughout year; the subjects being taken up in suc- 
cession). 

Evidence, Mr. Folsom, three hours (second semester). 

Equity, Professor Brewster, three hours (first semester). 

Real Property, Professor Brewster, seven hours (throughout 
year). 


Only one of these four, Mr. Folsom, had been employed previ- 
ously. He was then teaching and for several years had taught, 
two hours a week, the subject of Bailments and Carriers, through 
one semester, and was besides in charge of our Moot and Practice 
Court. It was explained to all these gentlemen that this allot- 
ment was purely temporary, to tide us over pending the perma- 
nent filling of Professor Pease’s chair and finding a permanent 
successor to Mr. Van Cise. In my own mind the procedure to 
be taken in filling these positions was largely dependent upon 
payment of the Thomson bequest, when a thorough reorganiza- 
tion of the law school was contemplated. I had every reason at 
the time to believe that the situation was thoroughly understood 
by all. At the end of the year the term of service of Mr. Regen- 
nitter, Mr. Moorhead, and Professor Brewster expired, and neither 
of them was re-engaged. Mr. Regennitter and Mr. Moorhead 
accepted the situation without question or criticism, and only 
Professor Brewster demurred. Mr. Folsom was retained and 
raised to rank of full professor; his vigor and acceptable service 
to the University through a period of some ten years preceding 
commending him to the consideration of the governing board. 

This, simply, was the predicament. It was stated frankly at 


64 AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS [108] 


the beginning and without attempt at or motive for concealment. 
The brief showing above as to how the situation was met, and 
how naturally it would terminate, should at any rate divest the 
present inquiry of any greater mystery touching the character or 
tenure of Professor Brewster’s appointment than of his said col- 
leagues. 
Very truly yours, 
Joun D. FLEMING. 


L. Statement of Professor F. B. R. Hellems, Dean of the College 


Professor Hellems states to the Secretary of the Association of 
University Professors that on at least two occasions before the 
appointment of Professor Brewster, President Farrand told him 
of his plans for the reorganization of the Law School, and indi- 
cated the character of the men whom he desired to secure to fill 
the permanent professorships in that School. One of these occa- 
sions was during the year 1914-15, the other was shortly after 
the death of Professor Pease. On both occasions President Far- 
rand stated that, in view of the general needs of the School, he 
was desirous of securing young and vigorous men for these posi- 
tions. 

Frep B. R. HELLEMs. 
September 29, 1916. 


M. Questions Submitted by Chairman McGovney of the Sub- 
committee of the American Association of University Professors 
to President Livingston Farrand of the University of Colorado, 
with Dr. Farrand’s Replies Thereto. 


(1) Will you send me a copy of any minute or minutes of the 
proceedings of the Board of Regents authorizing you to appoint 
Mr. Brewster to the law faculty, or ratifying the appointment? 
This question refers to the appointment made in September, 1914. 

Extract from minutes of the meeting of the Board of Regents 
of the University of Colorado held in Denver October 22, 1914. 

“The following appointments were approved: 


* * * * **k * 
James H. Brewster, Act. Prof. of Law $1,800 
* * * * *k * 


*Two replies relating to minor matters are, for the sake of brevity, 
omitted. 
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“Acting Professog Brewster was assigned to a seat in the 
University Senate and in the Faculty of the School of Law during 
his service as Acting Professor of Law.” 

With regard to the above, it should be noted that the meeting 
of the Board of Regents held on October 22 was the first 
meeting after the opening of the University year) The engage- 
ment of Mr. Brewster and others had been approved by individual 
members of the Board and by the Executive Committee infor- 
mally, so that the action of the Board in formal session was simply 
in the nature of ratification. 


(2) Was the negotiation leading to the appointment of Mr. 
Brewster in September, 1914, wholly oral? 

There were no written preliminary negotiations between Mr. 
Brewster and myself. I only remember one personal conference 
with Mr. Brewster previous to his appointment. 


(3) If not will you kindly send me any letters, telegrams or 
other written communications received from him and copies of 
any such communications sent by you to him? 

As stated in answer to Question 2, there were no communi- 
cations sent. 


(6) Is there any affirmative evidence to show that Mr. Brew- 
ster would have been unreasonable in inferring from the negotia- 
tions in September, 1914, that he was being appointed to the normal 
status and title of professor and not merely to the status and 
title of “‘acting-professor?”’ 

The question of Mr. Brewster’s appointment to a normal or 
full professorship was never even in contemplation or under 
discussion. He was asked to assist temporarily in carrying the 
work formerly assigned to the late Professor Pease. It was 
proposed, until the chair could be permanently filled, to divide 
the work among three men, of whom Mr. Brewster was one. 
It would have been quite out of the question to consider at that 
time appointing a permanent professor to carry the work pro- 
posed as Mr. Brewster’s share. The negotiations between the 
Dean of the School of Law and Mr. Brewster were reported to me 
verbally and I, therefore, have no first-hand knowledge of their 
content. I have no reason to suppose that they were in other 
terms than those authorized by me in discussion with the Dean. 
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Certainly, in the conference between Mr. Brewster and myself, 
just preceding the opening of the University in September, it was 
distinctly stated that the position was temporary until the Uni- 
versity could permanently fill the vacancy. I cannot recall 
that in that conversation the question of title was mentioned. 
The purport of the conference was a request on my part, repre- 
senting the University, that Mr. Brewster help us out in an emer- 
gency by carrying a portion of Professor Pease’s work for a given 
remuneration. The negotiations could not possibly be reasonably 
interpreted as indicating an appointment to an ordinary professor- 
ship. I wish to reiterate that in all the negotiations, so far as 
I know and certainly in those in which I participated, the tempo- 
rary character of the appointment was always insisted upon. 


(7) (a) Itis not claimed by you, I believe, that it was distinctly 
understood on both sides that Mr. Brewster’s appointment was 
for one year only. Is that correct? 

In the preliminary negotiations it was understood that the 
appointment was temporary until the vacancy could be per- 
manently filled. It was implied that such permanent filling would 
take place at the end of the academic year just commencing. It 
must be remembered that the vacancy was a sudden one and at 
a critical time, Just preceding the opening of the University year. 
The immediate problem was to provide for Professor Pease’s work. 
In the negotiations it was distinctly stated and clearly understood 
that the arrangements being made were simply temporary until 
the Regents could satisfactorily and permanently fill the vacancy. 
It was assumed that this could not be done under a year and the 
appointments were made for that period. 

(b) Did you not, in September, 1914, regard the appointment 
of Mr. Brewster, while not permanent, yet indefinite in the sense 
of running beyonda year and until certain contingencies happened? 

My understanding in September, 1914, was as expressed in the 
answer to 7 a. I was in hopes at that time that the permanent 
appointment would be made by the opening of the academic year 
1915-1916. I would have expected, should the permanent filling 
of the vacancy be postponed, to take up the matter anew with 
the three men involved at the end of the academic year in 1915. 

(c) Was the sole contingency that you then had in mind the 
payment of the Thomson bequest? 

The chief contingency was the finding of a satisfactory man for 
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the place. The receipt of the Thomson bequest was simply 
one factor in the general Law School situation. We would not 
have been willing to have Professor Pease’s chair remain unfilled 
for an indefinite period. I felt reasonably comfortable as to the 
temporary arrangement made for the year 1914-1915 and should 
not have been greatly concerned had that arrangement continued 
for another year. 

(d) Was Mr. Brewster ever informed prior to May 7, 1915 that 
his employment would be terminated at the close of the year in 
which this bequest was paid, or that his retention was in any way 
related to the payment of that bequest? 

I do not recall that I ever mentioned to Mr. Brewster the 
matter of the Thomson bequest. I did not regard it as a matter 
with which he was technically concerned. I must reiterate that 
Mr. Brewster’s engagement was simply temporary until a vacancy 
could be filled and the natural presumption would be that we 
should proceed to fill the vacancy as soon as might be feasible. 


(8) Will you please have sent me by the secretary or other 
custodian of the records a certified copy of the minutes of the 
proceedings of the Board of Regents at their meeting of April 30, 
1915 so far as such minutes relate in any manner to a proposal for 
the reorganization of the Law School and action taken thereon, 
including any resolution, if any, authorizing or directing you to 
proceed to find teachers for the positions then created or con- 
templated? 

The following are extracts from the minutes of the Board of 
Regents: 

April 30, 1918. “The President reported a communication 
from the Executor of the Olivia Thomson Estate reporting a plan 
of settlement of the bequest to the University which was approved. 
“The President was requested to present to the Regents a plan 
for the reorganization of the School of Law as soon as the funds 
from the Thomson Estate become available.” 

June 7, 1915. ‘‘It was voted to invite Prof. Albert A. Reed, 
of the School of Law, to give full time instruction in that School 
at a salary of per annum. “The further organization 
of the School of Law, in accordance with the plans presented at 
the previous meeting of the Board of Regents, was referred to the 
Executive Committee of the Board with power to act.” 
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I hereby certify the above to be a true copy of certain resolu- 
tions passed by the Board of Regents on the dates mentioned. 
Frank H. Wotcort, : 
Sec’y Board of Regents. 


With reference to the action of April 30, it should be stated 
that the communication from the executor indicated that the 
money would be paid early in May, but a definite date was not 
set. Any formal action of the Regents involving the expenditure 
of money must necessarily be contingent upon the actual payment 
of the bequest. The action of the Regents requesting a plan for ~ 
the reorganization of the School of Law followed an informal 
presentation by me of the general situation in the School of Law 
in which I outlined the views of the Dean and myself as to the 
desirable course to pursue. In this presentation I stated that we 
should expect to recommend the appointment of two young and 
vigorous men to professorships in the School of Law, one of 
these to fill the chair made vacant by the death of Professor 
Pease, and the other a new chair made possible by the Thomson 
bequest. In connection with this I mentioned, incidentally, 
that Mr. Brewster had carried his share of the work of Professor 
Pease satisfactorily but that we did not regard him as meeting the 
requirements for one of the permanent appointments. In the 
informal discussion of the matter the members of the Board 
were unanimous in approving the tentative plan, and I was re- 
quested to present the plan definitely for action at the proper 
time, as indicated in the extract quoted above. 


(9) Was anything expressed by the Board as such, or by 
individual members of the Board in formal meeting, or prior 
to or subsequent to such formal meeting, giving you to under- 
stand that you were not expected to recommend Mr. Brewster 
to a place in the faculty upon such reorganization? 

Before there was any discussion by members of the Board, I 
had already outlined somewhat fully the features of the plan 
which I expected to recommend for action at the proper time. 
In the course of this exposition I had stated incidentally that I 
did not expect to recommend Mr. Brewster for appointment to 
a place on the faculty. In the informal discussion which took 
place Mr. Brewster was again mentioned incidentally, and, as I 
recall it, there were remarks made deprecating some of Mr. 
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Brewster’s public expressions. I was in no way given to under- 
stand that I was not expected to recommend Mr. Brewster for 
appointment, except insofar as my own previous outline of the 
plan had seemed to meet with general approval. 


(10) Did you consider after April 30 that your normal right to 
recommend whom you pleased was restricted by any expressions 
of the kind referred to in the preceding question? Or that your 
recommendation of Mr. Brewster if you saw fit thereafter to 
recommend him, was already prejudged adversely? 

I did not regard anything which took place at the meeting of 
the Board of Regents on April 30 as restricting in the slightest 
degree my right to recommend any individual for appointment. 


(11) In the conversation of May 21, between you and Mr. 
Brewster, did Mr. Brewster appeal to you or demand of you 
that you state to him the reason or the “true reason” for your 
intention, then entertained, not to recommend his reappointment? 

In the conversation of May 21 Mr. Brewster asserted that the 
reason I would not recommend him for appointment was his 
attitude in the labor situation. 


(12) If so, did you say to him that it was “a matter of tempera- 
ment” or words of like import? 

I told him that my definite reasons for not recommending him 
for appointment were his age and health. I have never discussed 
with him his temperament in relation to his connection with the 
University. 


(13) What did you mean by the words in your published state- 
ment of about July 5, 1915, viz., ‘‘His general qualifications for 
appointment to a chair in the University are not those for which 
the responsible authorities are seeking?”’ 

In the phrase “general qualifications” I used the word “general”’ 
as opposed to “specific”? or “technical.’’ I have always been 
ready to state that, so far as I was able to judge or learn, Mr. 
Brewster’s technical or professional equipment was satisfactory. 
By general qualifications I meant particularly his age and vigor, 
which considerations I regarded as of vital importance in the 
situation in which the University found itself. 
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(14) Was the meaning of that statement correctly apprehended 
by the Colorado Springs Evening Telegraph, when in the editorial 
of July 8, it said: “- 

“President Farrand, as delicately as possible, indicates that 
Professor Brewster had not sufficient ability to hold the position 
which he sought. The real facts in the matter seem to be, there- 
fore, that Professor Brewster was not retained because of his lack 
of ability as an instructor in law, and not because of his views on 
social questions?” 

The statement quoted does not correctly interpret what I 
meant to express. 


(15) What, so far as you can recall, was the train of thought 
that led you at the conclusion of the conversation of May 7 to 
say to Mr. Brewster, in effect, that he must not regard his not 
going to Washington as putting you under any obligation to 
recommend his reappointment? 

In the course of the conversation referred to I had gathered an 
impression that Mr. Brewster felt that he ought to be appointed 
to the chair in question. In order that there might not be the 
slightest misunderstanding I made the remark referred to. 


(16) Had Mr. Brewster during his conversation by words or 
manner caused you to infer that he was willing to accommodate 
himself to your wishes in order to induce you to alter your atti- 
tude in the matter of recommending him for reappointment? 

That idea was not in my mind, except as stated in my answer to 
Question 16. 


(17) In your answer to question No. 12 of Secretary Lovejoy, 
you state that in the conversation of May 7, and in the early 
part of that conversation, you told Mr. Brewster of the action 
of the Board on April 30 as to the reorganization of the law 
school and particularly that ‘this plan did not involve inviting 
Mr. Brewster to continue in the service of the University beyond 
the end of that academic year.”’ 

(a) Are you quite sure that the information contained in the 
above quotation was given Mr. Brewster in the oe of 
May 7, rather than in that of May 21? 

I am absolutely sure that the information referred to was 
given to Mr. Brewster in the conversation of May 7. 
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(b) Did you in the conversation of May 7, state in definite and 
unmistakable terms that it was decided that Mr. Brewster’s 
employment was to end at the close of the then current session? 
Or did you attempt to convey this thought by polite allusions 
only? 

I stated definitely and unmistakably that the Regents expected 
to fill the position in question before the opening of the academic 
year 1915-1916 and that Mr. Brewster would not be invited to 
continue his service beyond the end of the then current session. 

(c) Did Mr. Brewster seem surprised or disturbed at this 
information? 

I do not recall that Mr. Brewster seemed surprised or dis- 
turbed, but he indicated that he felt that he was the obvious man 
for the position. 

Livineston FAaRRAND. 
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Extract from Report of General Committee on Academic 
Freedom and Academic Tenure: 


The general committee has advised the committees of inquiry 
upon qvestions of principle and of method and procedure, but 
it has not, as a body, participated in the investigations of facts, 
and the committees of inquiry alone are responsible for their 
respective findings of fact. The general committee has, how- 
ever, examined these special reports and, accepting the findings 
of the sub-committees upon questions of fact, has approved 
their conclusions. 


The Committee: 
K. R. A. Seviaman, Chairman, 
Columbia University. 
CHARLES I. BENNETT, 
Cornell University. 
J. Q. DEALEY, 
Brown University. 
Ricnarp T. Ey, 
University of Wisconsin. 
Henry W. Farnam, 
Yale University. 
Frank A. Ferrer, 
Princeton University. 
F. H. Grpprnes, 
Columbia University. 
CuarLes A. Korom, 
University of California. 
ArtTHuR O. LoveJoy, 
Johns Hopkins University. 
FREDERICK W. PADELFORD, 
University of Washington. 
Roscor Pounn, 
Harvard University. 
Howarp C. WARREN, 
Princeton University. 
U. G. WaTHERLy, 
University of Indiana. 


SUMMARY REPORT 


OF THE 


COMMITTEE ON ACADEMIC FREE- 
DOM AND ACADEMIC TENURE 


ON THE CASE OF 


PROFESSOR WILLARD C. FISHER 


OF WESLEYAN UNIVERSITY 





Willard C. Fisher, professor of economics in Wesleyan 
University (Connecticut) was on January 27, 1913, re- 
quested by the President of the University to resign his 
position, with an intimation that dismissal would result 
if the request was not complied with. Professor Fisher 
accordingly placed his resignation in the hands of the 
President. ‘The Committee of Fifteen (General Committee 
on Academic Freedom and Academic Tenure) received 
this case for possible investigation and report from the 
Committee of Nine previously constituted by the American 
Economic Association, the American Political Science 
Association, and the American Sociological Society. 

In view of the circumstances, (1) that the case came late 
and indirectly before this committee, and (2) that nearly 
three years have gone by since it was first publicly discussed, 
the report here offered is brief, and is limited to a statement 
of the position taken on each of the three questions of 
major importance. 

1. According to correspondence that passed between 
President Shanklin and Professor Fisher, the ostensible 
ground upon which his resignation was called for was an 
utterance incidentally made by Professor Fisher, in an 
address, not intended for publication, before a men’s 
literary club at Hartford, Connecticut. In this address 
certain opinions regarding church-going and Sunday ob- 
servance were expressed. This Committee is of the opinion 
that the ground upon which Professor Fisher’s removal 
was officially based was inadequate. The reasons for this 
opinion are sufficiently set forth in the general report of 
this Committee in connection with the subject of extra- 
mural utterances. Removal upon the grounds officially 
avowed is the more open to question in view of the action 
that had been taken by Wesleyan University in qualifying 
for benefits under the Carnegie Foundation. 

2. If the ostensible ground of Professor Fisher’s dis- 
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missal was not the real ground, if it was made an occasion 
for dismissing a man objectionable to President, or Trustees, 
or benefactors of the University, for reasons other than the 
one alleged, this Committee regards the procedure as 
objectionable. The dangers to academic freedom involved 
in the method by which the removal was brought about, if 
the alleged reason was not the real one, are patent. If 
such a method of college government goes unchallenged as 
a precedent, there can be no guarantee of ordinary personal 
liberty in thought and expression, or of security of tenure 
for any scientific or economic teacher. We cannot too 
earnestly insist that the dismissal of a college or university 
professor should be accompanied by a frank and straight- 
forward statement of the actual reasons therefor, and by full 
opportunity for inquiry by all legitimately interested parties. 
Moreover, the method of procedure followed (whatever 
may have been the motives) is inconsistent with the essen- 
tial conditions of academic tenure as set forth in the general 
report of this Committee. This feature of the case is 
particularly striking because Professor Fisher had rendered 
twenty years of useful service to the University, without 
having been officially criticized or warned until the day 
on which his resignation was demanded. 

3. The Committee regrets that Professor Fisher so readily 
tendered his resignation upon the demand of President 
Shanklin, based as that demand officially was upon mani- 
festly insufficient and inadmissible grounds. The Com- 
mittee expresses the hope that in future both professors and 
university administrative authorities will realize, and in 
their actions acknowledge, the importance of full investi- 
gation, with ultimate publicity in view, of every case of 
dismissal or enforced resignation in which the question of 
academic freedom may be raised. 

The above report has been agreed to, and is respectfully 
submitted, by the General Committee on Academic Free- 
dom and Academic Tenure. : 

For the Committee: 
Epwin R. A. Sevigman, Chairman. 








